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IECES of this Nature, how 
indifferent ſoever, have never 
yet miſſed a favourable Accept- 
ance : The very Want and Matter of 
them made them Welcome to the 
World, in Spight of all the Diſad- 
vantages of a Blunder d Compoſition, 
infinitely below the Dignity of Chan- 


cery, and ſhort of that Excellent Lan- 


guage and Reaſon with which Caſes 


are daily debated and decreed there. 


It is, doubtleſs, for the Honour of this 
Noble Court, its Proceedings ſhould 
be known, as well as the Intereſt of 
Mankind to be inſtructed how they 
may be relieved againſt the Trepans 
of Deceit and Fraud in this Great 
Santiuary of Plaindealing and Honeſty. 
7 = 8 This, 


* 


To the READER. 


This, I hope, will make the Uſeful- 
neſs of the preſent Publication unque- 
ſtionable, which is here offered to the 
World without Encomimms and Flou- 
riſhes from the Approbation of Great 
Men, or Compariſon with meaner Books 
of this Kind. If it be really the be/ 


„ _ 


Undertaking of this Nature yet ex- 
tant, the Reader will eaſily diſcern 
it; and tis more reaſonable he ſhould 
take the Character from the Book it 
ſelf, than from the Preface. * 
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Þ E Plaintiff made an abſolute Conveyance” it 
Fee to the Defendant, by'Leaſe/andiReleaſe, 
Lands woꝛth 10001. per Ann in Confideratton 


An abſolute Co 
of veyance not re- 
deemable, Ss. 
I Vern. 8. 268, 269. 


"of 1000 l. The Plattitiff 


at- the making 'the 


Conveyance bad but the Reverſſon 
pectant on an old Like, which ſhoztly after died 
then made Liverp to the Defendant. The'B( 
the lald Convepance was'a'Woztgage, 
admitted to redeem,” ThePzoof was, That the Dekendant 

had laid ſeveral Times after the Conveyance, That he Ene — 
not how long he ſhould enjoy the ſaid Lands; and had Taft 


a | 
— 


in fe ex: See Vern. 84, 288. 
"the Plaintiff 7 285, ade. 
t was,” That 


"and that'he might be 


my 


+” 


3 ** Nn 
r Fei We 
is 5 * 288 


Term. Trin. 12 Car. II. in Canc. 
alſo, That he would take his Money again. with Damages. 
This was ſtrongiy urged by the Plaintiff's Counſel to be 


| d Boztgage. = 4 
Remedy for the RAR of the Defendant's Counſel inſiſted, That {t is 


Mortgagor a"" a Maxim, That none can come to redeem a Mortgage when 
1 by pager cannotgeampel the Payment of the Mortgage- 
or 


the Mgrt | 
Moge! | the Regnedy apght to be reciprocal; gu in 
1 the Baan f 


1 Vern. 7, 8, 192, 


215, 268. 5 2 [73 Ru 
1 Gan. Rep, 122, K Ga pt- hath; do Remedy: to finfotre, the 
1 85 Namen of this Boney. And mozeover he inſiſted, That 
2 Chan. Rep. 24) ff jt were a Moꝛtgage, it mult be lo a principio, either by a 
88 11 8 Deed it ſelf, 1 5 Condi — 
Deed made ag the ;{{þe Tims ;; faz the-Condſtion ought to 
be made a an 1 at the fame Time with the Con: 
A Paroll Agen. yepance, And in the pzincipal Cale it was not laid that 
ons. cannot It Was @ Mortgage at firſt, but by Agreement ſubſequent ; 
make it a Mort- gh then he ſad, that was a nude Agreement, and no man⸗ 
age, if not do at ner of Execution of it. T3 
Sce 2 Chan. c. 136. WThe Ke ry by Conſent was referred to be determined in 


* 2 Rep. 78. ; an amica e Coy. 9 Q 44 \ * | 4 1 3. % ot 
Note, "Tis a general Rule that a nude or naked Agreement, 5. e. without Conſideration, is not 


good in Law or Equity; contra, if the Conſideration be only unequal. Poſt. 42. 


The Lord Chancellor. 
Chief Fuſtice Foſte. 


Katharine Venables againſt Foyle. 


Rep. Chan, Part 1. 
178. 


Kune Venables being a Tenant. to Wincheſter- 
Aſügnment of « 4 College of the Rectozy of Andover, and indebted 
Mortgage, the 700 J. to the Defendant, agreed with him, that he ſhould 


Mortgage order- pap. 400 l. te the College fox her, and that he would ſur- 
fore Aſfignment, bender ber Leaſe, and take a new one in bis Name z and 
and after is , it wa Alg agreed, that che Hould to2 the firſt Pear of the 
%% 255, 26/ nap Leale. bold. the Premiſes, and pay the College their 
Bent; and if ſhe did at the firſt Pear'g end pay the Defen- 
Dau bis! vol. with Damages, the Defendant Gould al- 

fig to the Plaintif., The fir Pear efflureth, and the 

HMaintiff neither paid the Defendant his Money, nog the 
College their Bent; ond at thzee Pearg end the permitted 
the Defendant to enter upon the Pꝛemiſſes, and to enjoy 
them. Thereupon- the Defendant exhibited a Bill to habe 
the Plaintiff (then Defendant) redeem, oz be oo of 
2 7 fo 


1 0 


Term. Trin. 12 Car. II. in 


- ” 
_ I - oc . A . - p64 
. 
O09 OO Oe —: —— 7 bw cert 


Redemption. She anſwered ; and her Intent thereby appear · 
ed to be, that the Plaintiff ſhould ſatisfie himſelf by Receipt 
ok the Pzofits, and not to gap bm. Hereupon the then Platti- 
tif (now Defendant) aſſigned the ſaid Leaſe to Nicholas 
of an Account made un between them two,-of-what was re- 
ally due to the D 1 gn; the Poztgage. This, 1 
ment recited the Taid Suit by Foyle to have Katharine te. 
deem, and that his Jntereſf was a Woztgage fozfeited, and 
Nicholas Venables, cobenanted to indempuitie. Foyle. againſt 
Katharine, This being the Cale, Katharine efhtbited her 
Bill fo; to be relieved agatyſt Nicholas Venables and Foyle, 
ſetting koꝛth the Eſtate to Foyle to be (as it was) a Mozt- 
gage, and ſought to be admitted to the Redemption againſt 
them both; Nicholas Venables pleaded ſeveral Dutlataies Outlawty vieaded. 
againſt her, ſo that the could not pzoceed againſt him. Foyle 177. 185. 2 Vers: 
be anſwer'd fairly, That he had aſſigned to Nicholas Vena- 09; #55: 
bles upon his paying him what Was due, and not moze. This Forfeirure afligns, 
Cale pzoceeded to an hearing againſt Foyle only, and in be. ad is decreed to | 
tity the Cafe was no moze, but that a Boztgagee allgns his . | 
Moꝛtgage over fo2 his due Debt. But it was much inſiffed our che Aſignee's 
by the Plaintiffs Counſel, That there was a Bzeach of Truſt , 163 1. 
in Foyle ; and it was decreed that Foyle ſhould account fo; * 
all the Pꝛofits both befoze and after the Afligntnent, and 
pay the Overplus above his own Debt with Damages to 
the Plaintiff, and convey, and pzocure all claiming under 4 Bill to inforce 
bim to convey to the Plaintiff, free from Jncumbzances done en ns plain 
by him and them. Afterwards Foyle not being able to per- was formerly de- 
kom this Decree, [exhibited a Bill againſt Katharine and Ni- . to procure. 
cholas Venables, ſetting foꝛth a Fraud and Pqactice between Pop. 1 y 
them, and that he was willing to account unto the Time. of 
bis Allignment, and to comply with the Decree as far as he 
was able, and pꝛaped Nicholas Venables: might come to an Ac- 
count from the Time of the Alignment and Recovery. Ni- Decree avoided by 
cholas Venables exhibited a Bill againſt his Bother, claiming ina! Bill 
the Dziginal Leaſe by a Title paramount hers ; and at the | 
hearing the ſaid Caules about, a Pear-and-Half after, it ap. = R!s Abridgm. 382. 
peared that Nicholas Venables had a Title to the Leaſe para- - + * 42+ 
mount his Mother; and Foyle was, upon heating the Mat- and 61. 63, &:. 
ter, dilcharged ok the Decree againſt him. eil verſ. Parcey. 
For Equity will take all proper Methods to redreſs or prevent a Miſchief, and therefore on the 
appearing of this new Matter, twas very juſt to diſcharge Foyle from the former Decree. And for 


"Vid it is that Bills of Enterpleader and Suits quia timet are allowed. Vide 1 Vern. 190. 
oſt. 223. FI | . Wo 5 be 
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| The Lord Chancellor. _— Gs a 
Foſter Chief Juſtice. LEY 

Windham Fuftice. 

Hales Chief Baron. 


Henry Goring, Bart. and others, Plaintiffs, againſt 
Charles Bickerſtaff and Elizabeth his Wife, John 
Everfield by his Guardian Dame Anne Alford, 
Widow, and John Alford by Dame Anne his 
Mother and Guardian, Defendants. Jan. 30. 


Upon an Appeal, from a Decree made by the 
Maſter of the Rolls, by the Defendant Dame 
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Anne only. 


Settlement of « TOHN Alford, deceaſed, being (ſeized of the Mano; of 
Term to Uſes, with Hams, Ke. by Indenture dated 1 April, 14 Car. 1. and 


Lover co. mak* Fine thereupon, ſettles the, ſame to the Ade of himſelf (02 


Vide Poſt. 9, 131, Like, the Remainder, as to part, tothe Uſe of Frances his Ulle 
* fo? Life, fo her Joynture, Remainder to his firſt, and to his 
fourth Son in Tail, Remainder to Sir Edw. Alford his B20- 
ther fo2 Life, Remainder to Sir Edward, and to his firſt * 

2 a 


Term. Hill. 13 & 14Car. II. inCanc. 
allo Dons, Reverſion to bis own right Þeirs, under 
1 it ou be-tawful ea the Cafd John un 

Sir Edward, when they aud be (olelp Teixed of the Pi- 
miſſes, 02 any Part thereof,” by Mittue'of ang of the Limt- 
tations, at their Pleaſures to make Leales of the ame, o) 
any Part thereof, tos ane and wen Pears, under what 
Rent they Pleaſed, * 7 Julii; 1843. John Alford made gis 
Tal, and thereby gave bis Daughter gane (the 'Defens Deviſe w be void 
dant Everfield's Mother) 600 l. To-hisDaughterElizaberly 22 Canuingene. 
(now Mike ot ' the Defenvant Bickerſtaff ) 300 I. tu mae 
her Poztion 3000 l. and deviſed tu der aii bis Beſſuages 
in White - Fryars in 'Logdon, Pickhateh und Goſwelb ſtreet 
in Middleſex, and in Wigonhbolt in Suſſex, to her and ta the 
Heirs of her Body, the-Reverfion to Sit Edw. Alford and 
his Heirs; P2ovided that it Sir Edward paid Elizabeth 25001. 
at her Marriage, 02 at 21 Peors of Age; which of them would 
firſt happen, the Eftate' to her to ceale, und the Pꝛemiſſes to 
remain to Str Edward and gigs Þetcs';Utv of his (atv Till 
made Frances his dum Mite Executrit ; and atterwards, pur · 
ſuant to bis Power by the Indentute of 1 April, 14 Car. 1. Power executed 
he by Jtidenture of the firſt of Jacuiry, 1648. did demie to wih True, &. 
the Plaintiffs the greateſt Part ot the Wanid2 of Hams, &e. | 
from Michaclmas then laſt paſt, tog one and twenty Pate, 
under 108. peariy Kent, upon Ttuff, that they would petit 
the fatd John Alford, during bis Life, to tanie and receive che 
Rents, Iſſues, &c. of the fad ane; and upon furthes 
Truf}, chat after his Death, Frances hin THe, Gould re- 
ceive the Rents, Pzofits, | 8&«. in Satistadion of hee Jovri- 
ture, (ſo far as the Pzemiſſes. by any fomMmer Aﬀarance tre 
liable thereuntoz and to permit her, during her Life, f 8 
Term (o tong continued, to recetve out of the Nene of 
the Rents of the Prerifſes 120 l. per annum, und certein 
Fire-wood and Faggots ; and that the Platntiffs hone 
pap the (aid Jane Everfeld 50 l per andum, dnfing the Effe 
of her Þugband ; and 0tld' permit the law Frances His 
Wife, during her Life, i the Term'fo long continacd, tore. 
ceive the Reſidue of the Rents, daving the Weſtdiie of the 
Term of one and twenty Pears, if ſhe (ould fo long ide, 
to the Intent ſhe ould pay thereout fo mach Boney towards 
the Legacies of his: Will, as bis Peoſohal Efate could 
be wanting to pay, and to pap the Keſibue to ſueh Peron | 
as the (aid John Alford chould by his Will appbint; aw and Reference to 
koꝛ want of fuch Momination, ro' recetve the fame to Hep future will. 
own' Ae. Ad upon further Crust, that the Plantats ar ter 

| the 


Term. Hill. 13 K 1 


4 Car. II. in Ganc. 


— ——— 


The Deed of De- 
claration and Ap- 
pointment. 


the Death of Frances, during the Reſibue of the Cerm ut one 

and twenty John ſhould permit (uch Perſon und Perſons 
as the ſaid: John Alford by any Writing by dim ägued and 
ſealed in the Pꝛelence ol two'credible/TUitnefſes, oꝛ bis laſt 
Mill, could nominate ; and for want ot fach Momina⸗ 
tion, oꝛ akter the Death of the Mominee, the Petr of the 
ſaid john Alford to take and reteive all aus ungular the 
Rents ot the Ptemiffes: The lad John Alford, c Deen 
the lame firſt o January, 1648. ſigned and ſealen in the 
Pꝛeſence of tour credible Titneſſes; thereby retiting the 


ſaid Demiſe and Teuf; did nominate and appoint” the 


the Reſidue: of the Pꝛemiſſes 30 l. per annum, during the 


eldeſt Don of William Alford, his Bothet, to have out at 


' ... (aid Term, and his two pounger Sons 60 J. apiete, and 


the ſaid Sir Edward Alford to reteibe the Reſidue ok the 
Rents and Pꝛoſits, by the Truſt ok the ſaid Demiſe limited 


to be paid to the ſaid Frances, und after her Death ta take 


and receive the Reſidue-of- the Rents and Pzofits, during 
the Reſidue of the lald Term, to his oon Ae. It appeared 
by one Witneſs, that John Alford, thꝛee oꝛ kout Daps betote 
bis Death, (which was befoze the Cruſt, and the Declara⸗ 
tion of Truſt,) did atquaint that Witneſs that he bad ſettled 
the Eſtate in Hams well, as he thought be could, and that his 
Bother Sir Edward Alford was by an Agreement between 


them to have all his Eſtate there alter his Death, and that 


Death of the De- 
viſor z Ec. 


— 


he thereout appointed ſome Allowance to his Daughter 
Everſield, and declared that his Daughter Elizabeth (now 
Wite of the Dekendant Bickerſtaff) was not 'to habe -any 
thing out ok his Eſtate there, koz that he had other wile 
p2ovided fo2 her. John Alford, the Might o2 the ſame Day 
the Demiſe and Declaration boze Date, died without Jalue 
male, leaving the Daughters his peirs. Sir Edward Al- 
ford died inteſtate September 1653. The Dekendant Dame 
Anne, his Reli#, had taken out Adminiſtration ; Jane, the 
Mother of the Dekendant John Everßeld, - and” whole: Hetr 
he was, died in the Life of Frances her Mother; Frances 
having pꝛobed John Alford her Þugband's Mill, died in 
1659. having made the Defendant, Elizabeth Bickerſtaff, 
Erecutrix. The Defendant Dame Anne, as Adminiſtratrix 


.vf Sir Edward Alford, Defendant ; John Alford, as firſ 


Son and peir of Sir Edward Alford, Defendant ; Bicker- 
ſtaff and his TUtife, in her Right, ſhe being one of the Co⸗ 
heirs of John Alford, and Executrir of Frances who was 
the Executrix of John Alford; and John Everfield,. as . 
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W 3 4 27. ll 
| e.Truf, during the-Reſidue.of the one and twenty 
Ws pe Frances ber, Death ; da the Plaintiffs being 
Truitees, ut ſuprs, $heDefendants all claiming the Benet — 
of the Trudt-under-leveral Titles, the, Sill was e have the de t E=c*cples 
Defendants enterplead,, and to dente the Divetion of the 77:4 c Cane 438. 
Caurt, to whom the Truſt belonge g.. 
„„Abon the den Hearing by the Maker of theRolls, 2 No- 
vember r. 2. ne nd 2 112 5 5 | | | 
* aden as the Power reſer ved to John Alford by the The Dectee. 
eaſe is, That akter the Death of. Frances, the Truſtees 
ould permit and ſuffer. ſuch Merton and Perſons as he 
- ſhould nominate, and after the Death of the Mominee, bis 
down right Peirs to receive. the Pzofits, &c. Che Court 

mas of Ppinion, That John Alford had no Power to no- 

minate any Perſon to receive the Vents, 8c. but during 
tbe Like of the Mominee, and no longer; fo2 after the 
Nominee's Death, the Heirs at Law are nominated by 
the O2iginal Deed to receive, &e. And when after by Deed 
Poll Sir Edward Alford is appointed to receive the Rents, 
that muſt be intended if he ſo long lveth z fo2 the Deed 
Poll reciteth the Leaſe, and is in Purſuance of the Truſt 
therein; and that John Alford his Intention in the Dziginal 
Leaſe was plain; That after the Death ol the Mominee, two Deeds of the 
bis own 155 Gould have. the Reſidue of the Truſt ; and an rene b 
both. the Deeds being executed at one Time, are to be on Agrees 
taken as one Alſurance ; and ik be had meant the Peirs, Sce che Duke of 
Executozs 02 -Adminiſtratozs ok Sir Edward ſhould have %: Cafe. 
the remaining Part after Sir Edward, he would have na⸗ 
med them as well as Sir Edward; and fo2 that the Jnte- 
reſt ok the Term was always in the Plaintiff, and never 
anp real 02 legal Intereſt in Sir Edward, but as Nomi⸗ 
nee to receive the Profits, he being dead, the Truſt to him 
ceaſeth, and nathing paſſeth to his peirs 02. Executozs, 
but remaineth to Elizabeth the ſurbiving Daughter, Hetr 
and Executrix to John Alford; and the Teſtimony of that 
one Witneſs can be intended to relate to no other Settle- 
ment but the- firſt by Deed-and Fine, and not the Truſt | 
of the Leaſe, Which was not in being when the ſaid John Heir at Law to be 
Alford had the Dilcourle with that Mitneſs, but was made proferred in a 
the Day of his Death; and that the Reſidue of the Term of genre 
one and twenty Pears- doth belong to the Þeir at Lat 2 C, cs. 55, 5. 
of John Alford, who in a doubtful Caſe ought to be pzefer- * Ver" 480. and 
red, eſpecially when it is ſo conſonant to John Alford's ?“ 24 
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Mar. Ez. 11, and Jutention, and the Defendant Bickerſtaff is alſo bis Execy- 

> 7 08 trix and Daughter, and doth therefoze ozver and Decree the 

% P that the Rents atreat"and fo2 the'fit 

_ ture be paid to the Defendant Bickerſtaff, during the Cober. 

OE 480. ture between them, and after to the Defendant Elizabeth 
+ toute e Bickerſtaff, during the Refivue of the Tem. 
And Appeal. And upon the Appeal, the Queſtion was upon the Whole 

Cale, Whether John Alford had Power to diſpoſe” of th 

Truſt of the whole Term of one and twenty Pears after" the 

Death of Frances, and how far he had Power to dilpole of it; 

and whether there were not a Reſtriction by the Limitation 

ok the firſk Deed to the Heirs, after the Death of the Momt⸗ 

nee, that did diſable his 'Diſpolitton thereof farther, except 

to his Heits ; and whether John Alford had viſpoſed the 

whole Term oz not; and which of the Parties ought to have 

the Kemamder of ene 

The, Counſel of the 'Defendant/ Bickerſtaf now offered 

farther, That John Alford had no Power, after two diffint 

Litnitations to two ſeveral-Perſons, to limft-it to a Third 

Erecutory Deviſe. after the Death of the Second, becauſe it would make an 
3 Executozy Deviſe upon an Executozy Devile to tend to the 

Secbehe Hue of entalling of a Chattel, and creating a Perpetuity ; and 
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' Nofolk's Caſe in that the Limitation of John Alford was out of the. Power 


3 Chex. Caſe 1725 and Truſt, and not of any Intereſt in the Remainder ok 
„ the Term. They did all agree in one unifom Opinfon, 
Limitation in Ro. That the Limitatton of a Term to ſeveralPerfons in'Re- 
moe in Being, mainder one after another, if thoſe Perſons were in Being, 
doth not tend to und particularly named, could in no wiſe tend to the Enta 
5 * * of a Chattel, o2 Creation of a Perpetuity'; but limiting 
dlesleile iB it be to Of it to a Perſon not in Being, did: And that where any 
a Perſon not in Petſon had the Truſt of a Pochbility in Remainder of a 
Being. def Term, he had good Power to declare and make a Diſpoſition 
Polbily t ok the Truſt of ſuch Poſſibility z but that the Limitation 
ſignable or decla- Of ſich Remainder in Poſſibility of a Chattel Real to the 
rable. Heir of the Perſon limiting, was a void Limftation, and 
On a void T.imi- the Eſtate in Jntercſt did again revert to John Alford, who 
—— * 3 made that Limitation; and he having by the Deed Poll 
lan. the ſame Dap of the Leaſe, which was made purſuant-to 
the Power of the firſt Settlement, limited to Sir Edward 
1 Alford the whole remaining Term after the Death of Frances, 
Teuto . Term Without any other Limitation oz Reſtrittion, which he might 
to one, good to his eaſily have Done (if ſo intended) the ſame was a good Lt- 
Execurors. mitation of it to Sir Edward, his Executozs and Admt: 
: niſtratozs ; and if the Power in John Alford had been ve: 
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s Antereſt ought to come fn aid, and ſupply it, The Intereſt of 
1 995 ſuch Limitation, fo2 otherwiſe there would be 3 
no Diſpoſition at all of\the remafmug Term, and the Le. if char be de- 
gaties of 50 and 60 J. to William Alford's Cbildzen would f pee, de. 
be avoided, and the Jntereft in the remaining Term might cave, &.. 
be pꝛetended to be in the Truſtees, and they claim the Eſtate 3 Sr. 
diſcharged of the Truff, there being nothing to oppoſe the and u 80, 376, 
Power 02 Intention ok John Alford in Umiting the whole 359, 528, 521, 542, 
Remainder of the Term to Sir Edward, but the implicated, 6 
miſplaced, and miſtaken Expꝛeſſion of the Leaſe. The whole 
Court was clear of Opinton, That the fozmer Decree was 
grounded upon a miſtaken Foundation; and that taking both 
Deeds together, no other equitable oz reaſonable Jnterpe-,. mittaken 
tation can be made thereof, but that'accowding to the Power, Decree diſcharg d, 
Intereſt and Intention of John Alford, who it appears by one 7: ane 3: 
TUitneſs never intended the Eſtate to whom ik was decreed ” 
by the kozmer Decree, the whole rematning Term in the 
ſaid Leaſe, and Truſt therein after the Death of Frances, 
fo2 the Reſidue was well limited and appointed to Sir Ed- 
ward Alford, his Erecutozs and Adminiſtrato2s ; and that 
the Defendant Dame Anne is well entitled thereunto + 
And doth oder and decree, That the kozmer Ozder and De- 
cree be diſcharged ; and that the Plaintiſts ſhall come to an 
Account foz, and pay the laid Dame Anne the Rents and 
Profits of the ſald Banoz, which are in arrear and to grow 
due until the Expiration of the Remalnder ok the ſald Term 
of one and twenty Pears, and convey to her fo the Reſtdue 
of the Term, ik ſo required; and fn ſo doing ſhall be'p2otect- 
ed and ſaved harmleſs by the Authozity'of this Court. Vide. 

Moor's Rep. 809. Totton contra Mollineaux. 1 Co. Rep. 156. 
3 Cro. 577. 10 Co. 47, 48, 52. And-quzre, Mh the Cruſt 
of a Poſſibility in the Remainder of a' Term is diſpoſable 
over, and the Poſſibility in Jntereſt in che Reverſion- of a 
Term ts not aſſignable. Vide 8 Co. Rep. 96. Mat. Manning's 
Caſe. PAs "8 bag F | 2a: $83 - bf | 
Note; Pollexſen in his Argument of the Duke of Norfolk's Caſe, ſaid, That if Mart. Manning's Caſe 
beet by be Ns Ee 6 Dd. ee 
cedent ; and it has been frequently ald, ſhall not be enlarged or Gm 1 —— has 


the ancient Rules and Land-marks of the Law ought to be reftored. Bur ſee all this and much 
more well and learnedly anſwered by Lord Chancellor Nottingham, in his Ar t of the Duke of 


Norfolk's Caſe, in 3 Chanc. Caſes. pag. 32 to 37, 48 to 55, Sc. Vide Pop. | Yor 
1 wil 537, * — 9 K 88 32, Sc. 2 Fern. 288, 


. C The 


made good in E- 


. 


The Lord Chancellor. i214 
The Maſter of the Rolls. 
Chief Juſtice Hide. 
Juſtice Iwiſden. 


Pollard againſt Greenyil. 


EE” \ÞE'Plaintiff lent the Lady Greenvil 100 Il. and one 
Vide Poſt. 17, 18, Culliford, ag her chief Agent and Friend, became 
104, 160, & c. infra. hound fo the fame ; and the Lady having Power to make 
a Leaſe in Poſſeſſion fo; one and twenty Pears ok her Eſtate, 
makes a Leaſe to Culliford fo one and twenty Pears, to 
ſecure him from the Debt afozeſaid, and ſeveral other 
Debts he was ingaged foz the ſaid Lady; but the Leaſe 


was made to commence from a Time to come, which was 


vold in Law, in reſpect her Power was but as afozeſatd ; 
and Culliford had the Poſſeſſion fo2 ſome Time, but was af- 
terwards ouſted by Foce by the Lady's Þusband z but her 
Dusband not long afterwards dying, ſhe enjoyed it fo2 the 
Remainder of the Term; and Culliford being dead, and 
leaving no Aſſets, the Plaintiff therefoze pzeterred his Vill 
A defe&ive Exe- here fo2 the Debt afozeſaid. WBut- fo2- that it appeared to 


cution of a Power 


quity. created the Truſt foz Payment of Debts, and ſhe having 
See 1 Vern. $5, 355, teteibed the Pofits for thirteen Pears, and fo2- that the 
. 1 Leaſe was not good in Strictneſs of Law, yet the Court was 
Pop 18, 104, 160, (atisfie that the ſame did amount to a good Declaration of 
263, 264- her Power in Equity, to make the Leale foz one and twenty 


3% + 29» 3% Pears in Being, and that the Receipts of Pzofits was alſo 


2 Vent. 35. Under that Power, and ſubject to the Truſt : And although 
- = Joy the Defendant did let fozth by Anſwer, that Culliford at the 
866. Time of his Death was indebted to her, pet the Defendant 

was decreed to pay the Debt. A” | 
| See the ſeveral Caſes on the Rule for making good the defeRtive Execution of Powers, Sc. in 


Maxims of Equity, Page 57, 58: and Lord Coventry's Caſe, ibid. and in the New Caſes of Law and 
Equity, zd. Part, fol. 12,13. and Poſt. 104, 160, c. . —_— 


the Court that the Money was imployed fo2 his Ale who. 


10 Term. Hill 13 & 14 Car. II. inCanc. 
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Term. Sanct. Trin. 
Anno Regis 14 Car. II. | 
CANCELLARI 4. 


— 


The Lord Chancellor. 
Anonymus. 


Upon a Demurrer after Trinity Term, 14 Car. 2. 
1663. 


p E Bill was barely to diſcover a Deed. The De- 

l kendant demurred, becauſe the Plaintiff had not made 
| -*Dath, accozding to the Courſe of the Court, that he 
had not the Deed. - . | etl 
Serjeant Glyn fo2 the Plaintiff. inſiſted, That the Dath where it beho⸗ 
was not required by the Courſe of the Court in this Caſe; ow _— = | wa 
and he took this Difference, That when the Bill alledgeth 1.55, or Want of « 
the WUant ok a Deed, and ſeeketh to be relieved upon the Deed ; and where 
Batter of that Oeed by a Decree, there ſuch Dath is ne. 5c , 56. 
ceſſary; but where the Bill ſeeks no Decree, but barely 1 re». 59,+:80, 
to habe the Defendant diſcover whether he bath ſuch Deed 247, 310, 452- 
02 not, oz to have the Deed p2oduced at a Trial; in that 1. *9* 
Cale the Plaintiff ought not to be put to his Dath, koz it's 44. Ze. 29. 
not to be pzeſumed the Plaintiff; would erhibit a Bill fn 
either of the latter Caſes, if he had the Deed, This Dif- 
ference was well appꝛobed of by the Low Chancelloz, . and 
thereupon the Demurrer over-ruled, 


Note the Caſe in 2 Vern. 561, viz. The Defendant had by his Anſwer ſwore, that he had in a 
Paſhon burnt his Marriage Articles at ſuch a Time, Ec. but it being proved that he had produced 
them afterwards, he was committed. And though he made Oath that he had them not, nor could 
produce them, yet the Court would not diſcharge him till he conſented to the Articles as ſer 
forth in the Bill, 

C 2 Sir 


% , , 
/ Wc. ; , : 8 
| | | | 
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Hir Thomas "Ry and Sir William Browiilow, 
Ants. Plaintiffs, againſt Mary 77 » Rent if 
Henry Box, and Dd dughter of Ralp hA llen, Walter 
Stonehouſe, Son and Heir of Hlizaberh Stone- 
houſe, another of the Daughters of Ralph Allen, 
George Burdet, Son and Heir of {fartha Burdet, 
another bd the Dare of Ralph Allen. 


Note; Truſt Lands N NNO 15 * Ratph Allen purthaſeth Lands in bis own 
wig art 6 Name, and in the Mame of Edward Hammond, in 
bud in Equity. Truſt koz Ralph Allen and his Heirs, and Hammond to 
See the Notes, Poſt take nothing thereby: But the Truſt is not erp2efled in 
74, and 22g: 129: the Conveyance, William Allen, Sehio), did bozrow 6001. 
of John Bennet, and the ſald William Allen, Ralph Allen, and 
William Allen, Junioz, Son and Peir of the ſald Ralph Allen, 
(William Allen, Sento!, being firſt bound in the Bond) 1630. 
did become bound unto the fatd John Bennet, ſince deceaſed, 
koꝛ the Payment of the (aid 56001. by Bond of 16061. where- | 
fn they bound themſelves and their Heirs, under whom the 
Plaintiffs are well entitled to the Debt in queſtion. And 
_ A vepdſeth, That Ralph Allen was a good Þul- 
not one that contratted any Debts of his own, and 
witthts de and William Allen, Juntoz, were only Sureties 
fo) William Allen, Senioz. Ralph Allen dies, and Hammond 
farbtves, and after dies; then Winiam Allen, Sun and Heir 
| off Ralph Allen, dieth without Mue; and the now Defen- 
vans. as Peits at Law, bung their Bill againft the Peirs 
of Hammond, who had the Etate in Law, to habe the 
Lands conveyed in Perfommance of the Truſt ; which is 
decreed to them accodingly, and the Lands conveyed unto 
| them as Heirs at Law of Ralph Allen. 
W The 3 Plaintiffs bzing their Action of Debt at Law 
again 1 * _ fince deceaſed, and the now Deken⸗ 
dants, as Hetrs of Ralph Allen. Che Detendants thereunto 
ded Riens per Aileeßt præter a third Patt of a Peſſuage, 
th 61. 138. 4d. per Annum. 


January, 
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January, 1663. the nom Plaintiffs wing their Bilk in this And Bill in Equity. 
Court againſt the Defendants, and Henry Box, the Defen- 
dant's late husband, who had the Lands decreed and con- | 
veped. unto. them as Heirs of Raleb Allen, to have. them 
decreed as Heirs, to pay the juſt Debts of Allen, oz to have 
the ſafd Lands made liable to pay the ſaid Debt as Aﬀets 

The Defendants, Box and Stonehouſe, pleaded, That the Plea and Demur- 
ſaid Aion till depended, which is a double Ueration ; and 
demur, and demand Judgment, CUhether they, as Heirs, 
ſhall be charged in Equity, without any Truſt o2 Agreement 
further than the Law chargeth-them? 

On hearing thereof, a Cale was ſtated on the Bill, Plea, order on bearing. 
and Demurrer, and afterwardg Henry Box died: And befoze | 
any Bill of Revivoz againſt the Oefendants, it was ozdered, 

May 12, 1653. That the Defendants do- anſwer the Plain. 
tiffs Bill; but the Benefit of the Plea to be conſidered at 
The Defendants deny that they have entred into, 02 re- Answer, S- 
ceived any of the Profits of the (aid Lands, the (ame being 
ever ſince 7 Car. extended foz the Debts of Ralph Allen, and 
ever ſince held by Sir John Banks and his Erecutozs, and 
founerip befoze the Extents were let at 500 J. per Annum, 
and after at 2001. per Annum, and now but at about 4001. 
per Arinum, and whereout above 601. is deducted foz the 
Charges of the Sea Banks, and the reſt will not pay 
— Kay of the Pzincipal Debt, as the Extendozs 
uͤlledge. | 9 | 

An Oziginal was fil'd by the Plaintiffs againſt Henry Box 
and the other Defendants, on the Bond in queſtfon in the 
Common Pleas, bearing Teſte 16 Feb 1659. #645 * 

The Defendant Walter Stonehouſe did fo2 4001. bar gain 
and ſell his third Part of the Reverſion in Fee of the Lands 
in queſtion, to Henry Box, deceaſed, by Deed bearing Date 
3 Octob. 1660. and the ſaid Henry pald then to the ſald 
Walter the 400 l. Purchaſe-Monep foz. the ſame ; and the 
Defendants, as they ſwear by their Anſwer, had not then, 
02 in Come Months after, any Notice of the ſaid Oziginal, 
and no Notice pzoved; and one CUitneſs depoſeth he belfe- 
beth there was no Notice; koz he being converſant in all 
Mr. Box's Affairs, if there had been any Notice, he ſhould 
have heard of it, as he verily believes. | 

The Defendant George Burdet, after the other Defen- 
dants were 02dered to anſwer, put in his Anſwer, 15 

ere⸗ 


. f * | 
| | ” 
\ * 


* 


. 
8 
— — _ —— og 


did by their Plea and Demurrer, and was on June the gth 
lat paſt ſerved with Pzoceſs ad audiendum Judicium upon 
| 3 Jane following, but appeared not at the Hearing, oz any 


1. Queſtion, CUhether the ſaid Lands, as this C 

hall oꝛ ought to be decreed as Aſſets in Equity ? 

 2dly, Oz whether the Plaintiffs ought to have any Decree 
in this Caſe againſt the Defendants ? 


Chief Jultice Hide, Chief Baron Hales, and Juſtice Wind 
ta ham, were of Opinion on hearing Counſel on both Sides, 
Truſt Lands no That the Lands in the ſaid Caſe and Bill mentioned (as 


ale is, 


Aae the Caſe is ſtated) are not, no2 ought to be decreed as Aﬀets 


be decreed in E- in Equity, and that the Plaintiffs ought not to have anp 


Let? 12, Pop. 128, Oerree againſt the Defendants, 


248, 257. Afterwatds in Hillary Uacation, 1664. the Bill was dif: 

» 4 133, 134 miſsd upon the Judges Certificate; and the like was 

* 14 Nov. 1660. 0} 1661. in a Caſe wherein Clark was Plain⸗ 
tiff againſt Sir Thomas Fanſhaw. 9 


Note in the Caſe of Roper and Radcliff, which ſee in the New Caſes of Law and Equity, 2d Part, 
ag. 167, Sc. and 181, c. it ſeems agreed as a ſtanding Rule in Equity, That Lands deviſed in 
rut to pay Debts and Legacies are to be deemed as Money (i. e. in ReſpeQ of Creditors, but not 
in Reſpek of the Heir at Law, or reſiduary Legatees.) Vide Poft 248. And 2dly, That Money de- 
viſed to buy Lands, is to be deemed as Land, r. Vide Poſt. 16. in * 
What are Aſſets in Equity vide Poſt. 128. and the Caſes there cited. 


DE 


12 thereby inſüſted on the ſame Matter the other Defendants 


Term. Sandt. Mich. 
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The Lord 1 1 
7 he Maſter of the Roll. 


Dr. Coldcor againſt Hull and others. 
1 Caſe was to this Purpole: Di. Coldoot ba- © 


ving purchaſed Church-Lanvs in Fee under the Averment again 
Title of the Uſurper (during the Rebellion) ſolp * Deed. me 255 
the ſame in Fee to the Defendant's Teftatoz,” and coye- 4, 4. is 
nanted that he was lawfully ſeized, &c. The Church be⸗ 
ing reſtozep, and the Eſtate voided, the Covenantee- ſued 
the Covenant, and recovered Damages to the value of 
the Purchale⸗Money. To be relieved in this was the Scope 
of the Bill, which did luggeſt a Surpztze upon the Plaintick 
in getting him into that Covenant, and that it was de⸗ 
clared by Dy. Coldcot, when: he (eglepd, and the Defen- 
dant's Teſtatoz, That it was intended D. Coldcot ſhould Relief for one obe 
not undertake any further than againſt himſelf. Upon the bad 8 into a 
Pearing, it was p2oved, That the Matter of the Covenant Sher he tende 
upon which the Judgment was had againſt the Plaintiff, was byc Wang himſelf 
controyerted in the Paper. matight, and put out by the e 220 thu &t- 
Plaintiff's Counſel, and in again by the Defendant's Coun- „ yrs. 186, 187, 
ſel, with the Alteration only, that n the Covenant 189. 
was 


Note; 2 Venty. 345. cites 1 Roll, That an Averment of the Pu or Intent of WP 
to be admitted in Chancery. * og at of a Deed is not 
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was, that the Plaintiff was lawfully ſeized, &c. the Plain⸗ 

Po. 24, 47, 226. tiff's Counſel put out [lawfully] which fignified nothing; fo? 
et EY to covenant one is ſeized, ts intended lawfully. But tome 
Lc Pꝛoot being, that it was declared upon ſealing, that the 
Plaintiff Mould andertake fo2 his own Act only; N 

It was deerged, That the Dekendant ſhould acknowledge 
Satiskattion on the Judgment, and pay Coſts. And a like 
Caſe to this between Farrer and Farrer was heard, and de⸗ 
creed after the lame manner about ſix Months befoze, 


For as Equity will relieve apainft Frauds and Accidents, ſo to prevent Wrongs and Miſchiefs, 
it will regard the primary Intent of the Parties, tho' comrary to the Words in the Covenants, A- 
greements, Releaſes, &. See Max. Eq. Ne 7 & 8. per totum. 2 Vern. 1 86. 


he Lord Chancellor. | \ 
The Maſter of the Rolls. 
Chief Juſtice Hide. 


Lee agaimſt Hale. 31 Januarii. 


: 


1 
1 


By « Deviſe of the x, } Y ULED, That a Deviſe of the Botety of the perſonal 
nel Eſtate, what Eſtate to the Wife, and then ok divers Legacies, 

paſſeth. and after of the Reſidue to another, that the Mike ſhall have 
Leaſes for Years q full Woiety, if the other Moſety be ſufficient to pay the 
verſonal Eftare, Debts, and that the Debts'ſhall go out ok the other Molt⸗ 
See 2 Chan. Ca. 4, ty, Dyer 164. Againſt which it was objected, That the Pul⸗ 


2 Verd. 440. Pop, band could not bequeath'any Part till the Debts paid, and 
5 that therefoze the Debts ought to be firſt deducted out of 


the whole Goods. But that Objeckion was over ruled; 
— 2 Moietp left being ſufficient ko: the Debts in his 

o 5 Wr 
2. Ruled, That by the Bequeſt of a Boſety of the perſo- 
nal Eſtate, where the Teſtatoz had Montes, Bonds, and 
A Leale fo: Years, a Moiety of the Leaſe paſſed. Againſt 
which it was objecked, That that was not uſually reckoned 
perſonal Eſtate, N 70% een 


Note the Caſe 2 Vern. 440, viz. 4. dies inteſtate, leaving a Wife and two Daughters; 200 J. is 
found hid in a Wall, and another 200]. in a Box; the Widow lays out the whole in a Purchaſe, 
and ſettles the Land on her ſelf for Life, Remainder to her Daughters in Tail, Remainder to her 
ſelf in Fee. She and her Daughters die, and the Adminiftrator to the two Daughters brings 4 
Bill againſt the Heir at Law for two thirds of the 400 J. out of the Land, as per/onal Eftate, and 
"twas Ecrocd accordingly by the Maſter of the Rolls, but reverſed by Lord Chancellor. 
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The Lord Chancgillrt. 
Chief Juſtice Bridgman. : 
Chief Baron Hales: 


$8 © + 44 :; +2 3 


The Lord Marqueſs of Antrim againſt the Duke 
| of Buckingham. January. 


DE Lady Antrim, Mother of. the Dekendant, being roners how to be 
a Feme ſole, and ſeized. of. a_Reverſion after one <xecured. 

Life, ſetties the Lands to the Uſe of her ſelf faz Life, P. 16, 166, 63, 
Remainder in Tall, with Power fo? ber, being ſole, to make . 
Leaſes fog thzee Lives in Poſſeſnon. The Feme marries, en. 183. 
and then ſhe and her Hysband make Leaſes foz one and 34. Ef 58, „% 
twenty Years (in the Life ok Tenant. fo2 Like) tp com- 

alleen. d Ot een fr ff OR 
1, Queſtion, It this Leaſe by 
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"Farm. Fill For. * H inCane, 


— "Bridgman. 
age che hath put her ſelf in the Power of her Þusband ; and 


it "is the Deed of her Hus | and not hers. And he took a 
owe 


Diverſity between a naked. and a Power which flows 
from an Jntereſt z fo? when a bare Power is given to a 

Power to a Feme, Femme by Will, to ſell Lands, although ſhe marry ſhe ma 
3 may Cell os ands to het Þugband, becauſe > 
V Intete 
» 5g 


ecuted. = ft 

Vide Ante 10. Poſt. — dev by her fei Out A t ol Her: o ot. 
A Sit u e à Feme upon n * br her own! E 

reſerves a Power which flows from an Intereſt, that 
Power ought to be executed by the Feme ſole; and if bp 
Baton and Feme, it is not good. and pet: he-fafd, Such 
Power vught to be tunen Uberally, though fozmerly they 


were taken ſtrialp. 


2. Queſtion, It this Leaſe was a Leaſe in Poſſrfion, inaſ- 

much as it commenceth at the Time of the Date? 
Where a Leaſe af- Fg} it was ald, I gh an Eſtate” fo2 Life were befoze 
Life, i Eftare for It, pet it was in Poſſeſſion, in Relation to the Eſtate ok the 


as in Poſſeſſion. Reverſion. 
I Roll. Abr. 381, þ 


I 3.349. Bridgman doubted. whether the Leaſe was void in that 
1 216, 257. Point ; but was clear it was in the other Point, 

A 1 1550 '64- Hales ſaid, Both Points ore word Trial and Argument 

Hard. 51. at Law. | 


The e e with „av, ond the ill 


was dilmis d. 


* 


Fuller and Where againſt; Lance and others. 
[LE] being 


oede N of " | 


155 Saree in Londe n, aud belng diſa- 


Bankrupts, he th A reed. dſt. of his Us 2s. to..aſlign ober 
e cin , + upo to. ſever al Peeons in Truſt foꝛ 
deny d Relief, tie 1470 ent of bis Pate, as far 95 ls Eſtate woulp-pay, 
Ay dit. 6024106. he bavitig duch alidwante Fo bitn(elf and Family ag Mb as 
Fe - reed upon; and oft, of the Creditozs: 111 the. es Fey 
nding.t uller 


ment; tut ſome of the Perſons that ſign 
had ok e ſorne Act of Uiolatton of the Agteement, took out 
a, Commiſſion,.of Bankruptcy againſt, the ſaid Fuller, and. 


arne 1 the Eſtate they could come by, and pietended 


that 


4 * 
— 


— U— —— | 
The Power is not purſued ; fo2 by the Warrt- | 


ET 
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that ſome of the Creditozs afozeſaid that ſigned the Agree- w__ 70,608 

ment, and that were not guy to the ſuſng out the Com- cn. R. 226, 228. 

miſſion, had Notice in due Time, «though they had neglected 5%. 71, 232, 275, 

the ſame, and that it was ſeven Months from the Date of 397 | 

the Commiſſion befoze- the Commiſſioners aligned. And 

Fuller und other the Perſons concerned in the firſt Agree- 

ment, and excluded by the Commiſſion of Bankruptep, be. 

ing not compiled, as afozeſaiy, pꝛeferred their Bill againſt 

the Aſſignees of the Commiſſion of Bankruptcy, to have the 

Agreement perkozmed, 02 at leaſt to de aymitted to an equal 

- Dividend with them. But this Court would give no Re- of Sales by and 
lief therein; and the rather, foz that it was made appear ub, e 1 Var, 

that Fuller had made a Sale of ſome of the Goods he allign⸗ 27. 94, 26). 

ed to the Creditozs ; but diſmils'd the Kill. 2Vern.1 57,203,428. 


Note, That where Committees of a Lunatick ſue fo2 any ot agen ve — 
thing in the Right of a Lunatick, in ſuch Caſe the Committee partie 
as well as the Lunatick are made Parties. 3 


Tote alſo, ſuch Committees cannot make Leaſes, nor any way incumber the Lunatick's Eſtate 
without Leave of the Court. 1 Vern. 262. | | 

And therefore ſhall not be allowed for Buildings or Improvements. Ibid. 263. 

A Mortgage made by a Lunatick when Jane, and more Money afterwards taken up by the Com- 
mittee on the ſame Mortgage, it ſhall ftand as a Security only for the firſt Sum. Ibid. 262. 

A Committee of a Lunatick inveſts his © perſonal Eſtate in the Purchaſe of Lands in Fee; this 
ſhall ſtill be taken as perſonal Eſtate, and go to the Lunatick's next of kin, and not to his 
Heir. 2 Vern. 192. ' | 

A Sertlement made by a Lunatick, . though-reaſonable\, and for the good of his Family, is to be 
ſet aſide in Equity. 2 Vern..414. But if one be found a Lunatick, and after becomes ſane, he may- 

make Settlements, Sc. Sce 1 Vern. 155. 


a And ** the Cuſtody of an Ideot can't be to a Man, his Executors, and Adminiſtrators and 
. gns 202. a | ? | 
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den ee, 
. Windham Juſtice. 


Sir Edward Heath qgainſt Henly and Whitwick. 
. May 25. 


A Truſt out of the ÞE Plaintiff was Son and Executo? of the late Chiek 
eg of Limita- Juſtice Heath (who was made Chief Juſtice at Oxon 
1ReB.Abr.378.PI. 4. during the Difference between the King and Pavlia- 
March 129. Pop. 26. ment, but never late as Chief Juſtice in Weſtminſter-Hall ; 
Poſt, 26 4/5, 217- And the Bill was to have an Account of Monies received by 
3 Chan. R. 8, the Defendants being Pꝛothonotaries of the King's Bench, 
which was alledged to belong to the ſaid Chief Juſtice, and 
which Monies they by their Office ought to receive fo2 the 
Chief Juſtice by an imply'd Truſt, virtate Officii The De⸗ 
fendant pleaded the Statute of Limitations, 21. Jac. 16. 
So i S. Upon the arguing of this Plea, it was inſiſted by the 
ern. 250, 556 Plaintiff's Counſel, that this Truſt was not within the ſaid 
Statute. And it was anſwered of the other Part, that a 
Guardian was within the Statute, and he was truſted, 


DOddered that the Defendants ſhould anſwer. 


To what Caſes in Equity the Stat. of Limitations ſhall extend, or not, ſce 1 Vern. 73, 256, 436. 
2 Vern. 141, 235, 398, 549, 694, &c. | 
I The 


The Lord Chancellor. 
4 2 09 S — 1 1 . 2 0 4 4 | | | . 3 


Dorothea Dame Darcy againſt Chaloner Chute, 
Henry Haughton, and others. 


Ju Plaintiff being aCUidow, and ſeſzed of a Jointure Marriage deter- 

wozth 200 l. per Ann. Mr, Chute the Father made ines «7 =; 

ſuit to marry her, and the agteeing to it, he befoze. the Mar- ron vich Feme be- 

riage agreed with her by Deed in waiting, that it chould be fore Marriage. 

lawful fo2 her, oz ſuch as ſhe ſhould appoint, during the Co- 

verture, to receive and diſpoſe of the Rents of her Jointure 

as the pleaſed, „ 
The Deed was put in Havghton's Hands, he being the 

Plaintiff's Agent foxmerlp. -o— © © ; 

Then the Plaintiff and gor. Chate married, he having of Marriage Aa- 

firſt agreed with Truſtees of-hers to ſettle her a Jointure ; 1 

and they lived together ten Pears, during all which Time + ob 1 

Haugton received the Rents of the Lady's ſafd Jointure of 1 Ve. 15. 68, 198, 

700 J. per Ann. and conſtantip, with the Approbation of the TEEN — 

Plaintiff, accounted foz, and paid the ſame to Pr. Chute, 48,433, 463, 448. 

her Husband, And the Plaintiff all that Time never ap- and ating Ar i 

pointed Haughton to'receive'the Rentg.foz her, no2 claimed 4, 1m 

any Benefit by the Agreement left in Haughton's hands; 

but at the ten Years end Mr, Chute dying, having made the 

Defendant his Son Executoz, the -Plaintiff erþibited her 

Bill to have an Account from Haughton, and charged 1000 l. 

to be reſting in his Hands unaccounted foz, that was re- 

ceibed in Yr. Chute her Þusband's! Lifetime, and ſhe made 

Title to the ſame by the ſaid Agreement made by Mr. Chute 

with ber ſelf befoze Marriage. Ind upon the Hearing (a 

Caſe being cited and urged by the Defendant's Counſel) the 

Court declared the afozeſatd Agreement befoze Marriage 

with the Plaintiff ber ſelf, was immediately by the Marri- 

age extinguiſhed; the Court would: not relieve the Plaintf 

thereupon, but ozdered the Defendant Haughton to ac- 

Death befoze a Maſter fo2 what be received alter Mr. Chute's 
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7 he Lord Chancellor. © fy 
- Chief ie Hide: © ER 
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W eee e Chief Baron „ 
| Sir Henry Bellaf 5s and his Wi fe a Str Willa 


5 Ermine. June 4. 


pon a PLEA. 


"HE Suit was fo? a Poztion of 8000 1. eh a the 
Plaintiff's Wife. The Defendant pleaded it was 
giben her, pꝛobided ſhe did marry with the Conſent of A. and 
ik not, the ſhould have but 100 J. per Ann. and that ſhe 
married without the Conſent ol A. Odered that the Plca 
Where the Con- kund ober- ruled. 
dition annexed ro And the Court all declared this Proviſo was but in ter- 
che Gifr of a Por- rorem, to make the Perſon careful, and that it would not 


tion ſhall defeat 


the Portion, and Defent the Poztion. 

3 z. But it was ſatd in the Caſe of. her Marriage without the 
: — 7 Conſent of A. ik the Party that gave the Poꝛtion had limiten 
Poſs. 140, 147. it to another, there it had been otherwiſe. And in this Caſe 
1 Vern. 20. the Wife was not unequally married; -fo2 the Plaintiff is 


747. zi, 3» Een the eit apparent at Law of the Lozd Bellaſis. 


And it ſeems that ſuch Conditions in Roſtraint of Marriage, when annex'd to Deviſes, Legacies, 
Portions, c. except there be à Special Limitation over, are void. Sce 1 Vern, 20, 222. 2 Vern. 
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A Leaſe EO mors 


3 Eolved, that where. a-Jaerſon bath Power te lese ke Lear chan the 

ten Pens, and be-leaſeth/for; twenty Peers, that the Leder bad power 
Leaſe fo2 twenty Pears ſhalt be good: kor ten Pears | of | the I - good 
twenty, in Cquiky.' Aud it yr mn to have: "ou wy ſettled as he had Power 
ſeveral Times in this Court. . W Ane , b Dalat 93 rh 


1 Difference 18 a OSS Bet 0 A 1 1 Execution of 
gate ver „ 


Note; As there I is a 
Powers ; fo there ſeems to be between” both Tho ern and bs 


Fade 1 Ven, 407, * N n 13 30 Ry | 
16 310: 36 36041 10 andy 5 af S617 40 now 5) 


Cri ip and others | xecutors' 0 Hir Nicholas Crif 9s 


> 4 m p- 4 * * 5 A 


Blake. June 2 16. 12 40 7 IC 3s "oh | R | | 
T N 1642. | FI Nichalst Exilpe, and kour others c 
bound to the Defehbaut's Teſtatoz in 1600 l. fop the Pap- 1 
ment of 1000 J. and Intereſt at fix Bonths eng. Jnteceſt was gucs gebe. 7 ; 
paid till 16 44. In Michzelmas 1652. the Defendant . gat actual Entry there- 
ungment Tu Sir n he P and ane other ok the ol. 5 to be taken 
Dbligozs ko; Vein (being the Penaley.),- .Aterwards.therg 4g“ nr on ble 
as paid by, them, againſt whom the. went mas, and judgment. 
Ne „at ſevera es, to abobe.r600.1. And 
ſo was. to habe the. dgnent -vacated,, and the 
ate up, ng ſo mich as would make. up the 


hy of * 1 and Jutereſt foz 205 lame ſince 


1 was io ed i by the Plalntich Counts), -That when 
N 4 has þ on the Bond, it rem neh no. longer a 
bt on the Bond, .no2 was Jntereſ; due on the Judgment; 
ſo what was pald after muſt be taken ag pald on the Audg, 
ment; and if they had bzought that 1600 1. into Court at 
Law, (and offered to pay it befoze Execution) the Court at 
Law would have accepted it. And therefoze, being willing 
to make. up what was paid already the full of the Judgment 
and Damages ſince the Judgment, ought to be relieved 
againſt the Judgment. 

On the Defendant's Part it was fnſiſted, That there was 
moze Money due foz Jntereſt on the Bond, and that that 
was pald as well by thoſe Obligozs againſt whom there 
was no Judgment, as by thoſe againſt whom the Judgment 

Was; 
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Term. Trin. 1 
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: 


Intereſt due on the Bond than the Money pald; and there 
is no Equity in this Caſe to hinder the Defendant from re: 
covering of-what he can at Law, there being much moze in 


. _, Conſcience due ; and if what is juſtip due be to be received by 
8 any Courſe ot Law, no Equity ought to hinder it, to as he 
er da not ireceive moze than Puncipal, Intereſt and Coll, 
ö which the Defendant offerg to take on Account. 
Au. 14. Poſt 226. It was replied by the Plaintiff's Tounſel, That one Sa⸗ 


He that takes a 


Security by a Pe- kIg faction by any of the Obligozs, wall be a Diſcharge at 
nalty, ought not to Law foz the reſt; and a Releaſe to one Dbligoz is a Dif. 
have audeed o chat ge ta all the reſt, aud oben a Man takes a Security 
much, if Compen- K y a Penalty, he (ets up his Reſt there, and males himſelf 
ſation for 3 Judge of what he would have, and ought not to have moge. 
mage = it. Vide And after a long Debate, where the Caſe of Whitchcot ang 
Mar. Eq. 44, 45, Underhil was cited, it was ozdered, That the Plaintiffs-do 
Se. there cited: nay ſo much, with what was paid, as will make up the Pe⸗ 
nalty of the Judgment and Damages at 61. per Cent. fog the 

Penalty and Coſts here and at Law, and thereupon” the 

Bond to be delivered up, and the Judgment vacated ; But 

with this P2oviſo, . That {f 250 1. paid in November 1662. 

were paid befoze the Judgment entred. into, and the Judg- 

ment entred after of that Term, that that muſt be taken 

us paid as Intereſt, becauſe the Defendant received it on 

the Bond, the Judgment then not being entred, which a 

Maſter is to examine; and if he find it, to allow the ſame 

as paid on the Bond foz Jntereſt, and the Baſter-to take 
TT. ee 2 


F a 4 * " 
031 T; £L* 


A Judgment ow So note, That a Judgment on a Bond, on which there is 
. Bond worſe Secu- moze due than the Penalty foz Punctpal and Jnteref,” is 


ry chan rhe Bo wozle Security than the Bond only. This'ſcems very hard 

| Vide.Poft. 55. and . unreaſonable, and the Equity hereof may well” be 
Mts | Wh 
tj 13-4 36:508 


"8 


Term. Trin. 15 Car. II. in Canc 


Gould have the Benefit of the Cuſtoms, fo2 it was a Dut 
to be paid, and the Jmployer could make no Title to 


Vide Borr againſt Vandale. Poſt, 30. 638. 


the fix Clerks, as contrary to the Courſe of the Court. = 
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The Lord Chancellor. 
Smith againſt Oxenden. 


wa 


Fatto: fo; an Account of 120001. in Gold he carried a Sado, Hes, 


hence into the Eaſt-India. He upon his Accotint demanded and not the Im- 
(accoding to the uſual Cuſtom) Allowance ko; ſo much pald . 7%  _ 
fo2 Cuſtoms to the King in India. It was inſiſted, That he 14... Hah 


T* Caſe was, The Eaſt-India Company ſued their The Fader mall 


never paid the Cuſtoms there fo2 the Gold: So whether 2 . 638. 


the Factoz 02 the pꝛincipal Merchant ſhould have the Benefit 
of the Cuſtoms, was the Queſtion. 1 5 F: 

And this was referred to Merchants. And two Merchants 
tertiſied, That by the Courſe of Merchants, the Factoꝛ ſhould 
retain the Benefit of the Non-payment of the Cuſtoms, fo2 
that if the pzincipal Freight by his Mon-payment of the Cu- 
ſtoms had been loft, he muſt have anſwered fo2 it to the 
Imploper, and ſo run the Hazard wholly. And in this Caſe 
the Factoz, by the Law in Eaſt-India, had it been diſcovered 
that he had concealed the Gold, and not entred it into the 
Cuſtom-Books, was to have loſt his Lite as a Felon. 

Two other Merchants certified, That the Jmployer was 
to have the Benefit of the Non · payment of the Cuſtoms. And 
upon theſe Certificates, it was decreed, That the Fa#02 


And yet a Factor 
againſt him that was in Poſleſſon ; and he that hath-Poſſeſ: is only in Nature 
ſion hath Kight againſt all but him that hath the verp Right. of a Truſtee for his 


Principal. 2 Vern. 


Randal againſt Richford, June 2. 


"A Witneſs alledged he had miſtaken himſelf at a Com- wicnes, ſurpriſed, 
miſſion. The Commiſſion being returned, he came to S * 

London, and made Dath that he was ſurpzized. -. A Special Aud Ws 1 46; 

Commiſſion iſſued, to re-examine the Mitneſſeg, which was P. 29. 

done accozdingly; but this Special Commimon was ſuperſe- 

ded by Motion, by Advice of the Maſter of the Rolls, with 
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Chief quſtice Hide. = 
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Sheldon againſt Weldman. October. 11. 


Upon a PLEA. | 


p E Bill was to habe an Account of Boney delivered 
by the Plaintiff's Father (whoſe Executoꝛ the Plain⸗ 2 
tif was) to the Defendant to compound koz the 
Plaintiff's Father's Ettate (lequeſtred fo? n 
at Goldſmiths Hall. 
Money upon a The Defendant pleaded the Statute of Limitation of Ac- 
Truſt, out of the counts, 21 Jac. 16. Upon Arguing his Plea, ft was inſiſted 
That an Account koz Montes 


tions. by the Platntiff's Counſel, 


1 - 387. delivered upon a Truſt was not within this Statute, and 


March 129. Ant. 20. that it had been lo ruled; and thereupon the Plea was over- 
2 Chanc. Caſes 217. ruled, and the Dekendant 02dered to anſwer. 


A 


And in Trioity Vacation, 16 Car. 2. the Caſe being heard 
by the Land Chantelloz, Juffice Twiſden, and Windham, the 
two Judges and the Lozd Thancelloz declared, and were of 
Optnion, That the Statute of Limitations vi not bar this 
Suit, becauſe it was on a Truſt that the Defendant bad the 
Money to which the Actount was ſought. Bllt to] another 
— the Bill was dilmis d. 1 


And ſo in the caſe of Lawly and Lawly, Trin. 9 Geo. in Cane. a Plea of the Stat. of Limitations 
was over-ruled, becauſe the Late! in Law was in Truſtees, Sce New Caſes in Law, c. pag. 33. 
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Lord: Chaticeties. 
uſtice Windham. 
Juſtice Twwiſden. 


vide 1 Vern. 244, 245, 326. 
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1 againſt Martin.” Coe 256 > 1G: 

Aron and Feme have a Decree ray Money in the Right = Chay. 233. 

of the Wife, and then"the Baron dies. d Queſtion ig 2/5". 43.42% 
moved, Who ſhall have the Benefit of the Deeree, whether » Decree by Baron 
the Wife, or the'Executor'of the 'Husband ? © err 
And this Caſe being referred to Chief Juſtice Hide, be ie dior of 
had given his Opinion, That the Benefit of the Decree be- the Husband, 
longs to the like, and that ft was ſo in a Judgment at 194,207 301,325 
Law. And Exceptton being taken to that Tertificate” of 255 '* 
the Judge, he refuſed to hear the Batter 'of the Exception, | 
but left it to the Chancelloz z but declared his Dpinton was 


ſtill the ſame. And 18 Jan. 1663. at the Seal, the 10% 


Chancelloz would not refer it back, but confirmed the 
Judge's Certificate, 


What Rights or Intereſts remain to the Wife, or hex Executors, Ot. on 0 the Husband's Death, 
2 Vern. 328, 9, 17, 61, 64, 67, 68, 120, 190, ; 386, 436, 494, 301, 25 
535, 566, 694, 626, 659, 689, 707, 762, 677, 752, 453 and note ibid. 23 


Chief Fuſtice Hide. 


Gervas Setdege an Infant, aint Sr Adrian 


Scroope. October 15. 


A ill was to be relieved touching: the Manor of Gidley Lands purchaſed 
in Lincolnſhire, and ſets fozth, at Gervas Scroope, bl meg in nor be 
deceaſed, Father ot the Defendant, and Gzandfather of the bir 0d of when: - 
Plaintiff, was ſeized in Fee thereof, and deviſed the ſame to _ Truſts, vide 8, 


the Plaintiff and his Hetrs z and that the Qefendant having A = 4 427 127 : 


gotten all the CUritings, laid Claim to the ſame, and got 296, 280, 287, 298, 


into Poſſeſſion thereof, and did pzetend that the ſaid Wanoz 3* 6. 
was purchaſed heretofoze in the Name of the ſaid Sir Gervas 
and him, and to their Heirs, and that ſo Sir Gervas had 
no Power, being Jointenant, to deviſe the lame; whereas his, 


the ſaid Defendant's Name was uſed fn the laid Convey- 


ance in Truſt koz the (aid Gervas, and the Purchaſe was 
made, and the Monep paid - Sir Gervas : and that 14 — 
eken · 
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Defendant's Title was but as a Truſtee ko: Str Gervas 

and conſequently fog. the Plaintiff, to whom 
beben the em mT mon ans 
| The Defendant dene That the Pꝛemiſſes were the 19th 
ok June, 13 Car. 1. by good Convepance in Lat well executed, 

fo2 4600 l. really and bona fide paſd, conveyed oy 
Str Gervas Scroope, und the Defeunant, an their Heirs, 

the Defendant being the Son and peir apparent of Sir 
| Gexvas ; and that the ſaid: 46001. was rated by Dir Gervas 
bp Salle of the Londs, which were the- ancient Anheritance 
_ of the Fami, and which, it they bad nat been (old, dad 
delcended on the Defendant 3 and aberred, That all the 
Courts af the faty Mane that were kept.'in Sir Gervas's 


Ltfe were kept in aß well the Deferwant's ame, as in Sir 


Gervas g Hame; and that the: (aid Conveyance ta Sir Geryes 
and bim, was really and bona-fide without aun Truſt fo; 
Str Gervas o; any ather; and that Six Cervas being dead, 
the Defendant claimed the Pꝛewiſtes by: Survivoahip, and 
bemanyded Judgment. 7 __ $04" 299) 
\ ' The Plaintiff-did not attend, but was alledged to be out 
of Town, and p2ay'd it might ſtand fo2 another Day. But 
the Court direding the Plea to be opened, which was done, 

and afterwards read, declared it clearly to be a good Plea 

_ unlefs the Plaintiff could pzove an expzeſs Truſt ; and if 

be could have done that, he ought to have reply'd; but 

not having reply'd, the Plea. muſf be taken to be true; and 

The Exther jeins tbat albeit the Purchaſe was made by the Father in his 
thesen with him OWN and his Son's Name, it ſhould prima facie be tntend- 
in the Purchaſe, it el att Advancement koz the Son, and not pzeſumed a Truff, 


hall nor be fre unlels declared ſo; and that it was anciently the May to join 


ſumed « T7 it the Son in a Purchaſe, to avoid.-CUardſhip. And the Caſe 
be expreſly de- gf Criſp againſt Prat, 1 Cro. 550. and Sir Sidney Mountague's 
V6 Fig 33, 296. Cale there, were in the Debate of this Caſe utgen; and 
2 Vers. 343, 385, the Court declared to the Defendant's Counſel, this being 
430, 545, 683. the Eaſe, that nothing could be ſaid againſt the Plea, and 
fo allowed it. 17 November, 1663. the Plea was re-heard, 
and upon Argument on both Sides was allowed, with dou- 
ble Coſts, AY 
Touching Purchaſes with or without Notice, vide Poſt. 34, 36, 39. 1 Vern. 465. 2 Vern. 255, 281. 


How far Purchaſers are favoured in Equity, vide 1 Very. 52, 136, 286, 465, 467. 2 Vern, 255, 
281, 327, 701, and 2 hen. 339, 343- | 1 
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The Tho Chapel, 4 
The Maſter of he Rolls. 


4 * 10 IS 211 


Chute againſt the Lad ly Dacre. October 23. 


D E r Defendant haviag t miſtaken ber felf in her Anſwer, Liberty we 7 
as tas. alleged, having therein mou ſometping which her Anſwer, the. 

was found. by het 8 riwards ta be therme; it, es Aleve D being 5 

bp ber Caunkel, and. Affidavit made Fg ter too (02 that $927 344. 

Surpor That thoſe Matters gens Na fozth wert added : You. 344- 

in the Margin of the Dzaught. after The pad peruled it, and . 23. 

ſa ſhe wag khereh 13 ſurpzired. And it was allepge. That no 

Replication was prout Certificate, and Affidavit of Notice 

of Prin 15 N to 1990 other ſive was read. But the Plain- 

tiff making no Defence, it was ex 2 on the Defendant's 

Mation, ozered, That ſhe be at Liberty to amend her Anſwer 

in the ſain Batters miſtaken. And it 1 laid, That line 
wy been given to a Defendant to amend his Aoſwer 

befo2e ication *. a Caſe between FRO and Chettle in 

the Loꝛd 8 8 Time. 


At the Rolls, the Maſter of the Rolls. 


Manning againſt Burges. October 26. 


 Mottgage was foxfeited, the Waztgngo) afterwards a Mortgagor refu- 
meeting the Baztgagee, ſaid, I have Monies, now 1 Me — wile 
will come and redeem the Mor teage. The Moztgagee ſaid „fer Forfeiture, 
to him, He would hold the mortgaged Premiſſes as long as he — — _ 
could; and then when he could hold them no longer, let the 49 
Devil take them if he would. And afterwards the Moztgagoꝛ 
went to the Woztgagee's Houſe with Money moze than ſuffi- 
cient to redeem the Moꝛztgage, and tender d it there; but 
it did not appear that the Moztgagee was within, oz that 
the Tender was made to him; And ft was decreed a Re- 
demption, and the Defendant to have no Intereſt from the 
Time of the Tender, becauſe of his CUtlfulneſs. 

Alike Cale between Peckham and Legay about a Pear ſince. 


Of Rules for paying Intereſt, Sc. on Mortgages, ſee 1 Fern. 168. 2 Fern. 134, 145, 289, 290, 
316, 392. 3 Chan. R. 19, 81, 105, 130, 148. 2 Chan. R. $7, 286. 1 Chan. R. 212, 213. Poſt. 258- 


| The 


— 


— 
. 
— —— — — — 2 2 _ 2 
og — 2 0 * 
e — N Dr 


—— 
9 BL 
4 * 2" 

— 

—— — 2. 
x 


deck 


— 
«> — — — 
. 1 
. 


A 4 * - ©" a 2 = - r 
1 . * x = 7 
— 


8 noe. ESA 


—_— — « * 
22 * n 


. 
— 


1 323 


, L, 


Whether eder or oj 1 


2 
3 . %˙ muß 7˙¹ꝗ³ṽ Se ea bt R 
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Imployer ſhall, 
hits m— Ben 

of Cuſtoms ftolen 
by the * | 
Ant. 25 

Poſt. 76. 

Max. Eq. 24. 


3 > Bom Gf Vandall 


The PHY n e 
7 he G wn the Rolle. i 


I 1 


| October 27. 


. « F & 
. : 4 
. 


Deken⸗ 


covet whether he opt thoſe Cuſtomg oz no. The 
dant bß Anſwer in 
That 1 ok the Bill oz that the Plaintiff, who was the 


Imploper, was not intitle to thoſe Cuſtoms, n02 any Ad- 


vantage, wherher they were pald oz not, Exception being 


taken to this Anſwer fn, the Maſter certified the Anſwer ſuffi. 


cient. Exceptions being taken to the Repozt, the Cauſe 
came now to be heard upon that; and the Cauſe of Smith 


and Oxenden, fol. 25. was cited. But on the Plaintiff's 


ſide it was inſifted, That this Caſe was not like that; fo2 


that was ok Cuſtoms tolen from a Fozeign King, and this 


was of Cuſtoms ſtolen from our own King; and that it 
would be of evil Conſequence, and an Encouragement to evil 
Fafo2s,” if. the Court ſhould give an Opinion foz them in a 
Matter of Fraud, as this was. And whereas it was in⸗ 
ſiſted by the Defendant's Counſel, That it was the Courſe 
of Merchants that Fato2s ſhould have the Benefit of Cu⸗ 


ſtoms themſelves, and not the Pzincipals, becauſe the Pe- 
nalty would fall on the Fact oz if diſcovered : + Jt was decla⸗ 


red, that could not be called a Cuſtom, being grounded upon 


Fraud ; and therefoze the Court ozderevd, That the Defen- 


dont ſhould anſwer whether he paid the Cuſtoms 02 not. 
"IP Smith againſt en wg; fol. tl 7 


= pe ef golen the Cuſtom of divers * of 
"which the Bill was to have an Account, and to dil⸗ 


That he was not bound to anſwer 


"oY - 


Term. Mich. fr © 
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2 Rich againſt Jaquis. Octoher 29. 


1CH was Plaintiff upon a Certiorari Bill to remove a Coir . 
R Cauſe out of the Mapoz s Court, his Witneſſes being ing. 4 
out of that Juriſyietion, and the Bill here was foz an Account See chan. R. 66. 
touching other Matters. Witneſles being eramined, the 1775 s Canc. , 433, 
Defendant moved fo2 a Procedendo, and inſiffed upon it, fas 

that i the Cauſe ſhould be heard here, he could not be relfev- 

ed, not having anp Bill here, being here but Defendant, 

though Plaintiff in the Bapoz's Court, br Ta 4 ven nnd + 
Mhereunto the Platntiff's Counſel inſiſted, That no Pro- 

cedendo ought to ve ; fo2 that this Bill containing other 

Matters, could not be determined upon the Bill in the 

Mpors Court, and that the Bill rauld not be divided z; and 

that the Plafntiff in the Maos Court migbt file his Bill et 
in the Mapors Court in this Court, and direct it to the 

TY and have the ſame Remedy here as he could 

there. Kaus B 1 £1 

Ozdered, that the Cauſe ſtand to be heard on the Bill in 

this Court, And after hearing, the Cauſe was diſmis'd out 

of this Court. ene e 


e ON gaoreovs 


1 E Plainttitf was Leffee of dipers Lands, whereupon Apportionment of 
an intite Rent was reſerved, | Afterwards the Jüiha⸗ Rent in Equity, 
bitants of the Town where Part of the Lands lay, clatmed . 14. 15 
Bight of Common in Part ot the Lands (o Kt; and upon 1 246, 271. 

a Trial of their Right, are found to have Right of Com- C. 35, 120, 
mon there, Mom this being byx a Right of Common reco- 1 , 347, 44. 
vered, is no Eviction of the Land in Law, becauſe the 2 . 103, 359, 
Soil was not recovered, and ſo no Appoztionment could be 
at Law ; and therefoze the Bill was to have the Rent ap- 
poztioned in Equity. ONO 


And 


( 


* 1 Term. Mich. 19 Gar IL in r 

i 3 Vide Poſt 223, 246, And Serjeant Maynard inſiſted, That ſuch Appoztionment 
bl "" had frequently been decreed here. But in this Cale it ap. 
"490 peating, that notwithſtanding the Right of Common, the 
i Lands were wozth the Rent reſerved, and better; the Court 
| would not decree it, but the Bil was diſmils'd. | 
| g { Woleſtoncroft againſt dae N oyember 6. 
* Pop. 246, 249. 1 Debto2 upon Bonds and ſimple Contract was. a 
1 1 Debr —— Conveyance of Lands upon Truſt to ſell fo2 Pay: 
"4 be paid in equal Ment Of bis Debts. Jt was declared to be the conftart 
„ Proportion Pꝛattice, and ſo ruled and decreed here, That all the Debts 
12 14 fon Farne ent {Would be pald in Pꝛopoꝛztion; and that if the Lands were not 
1 of Debts. So of (Ufficient to pay all, all thould loſe in Pꝛopoztion. And lo it 
. orgy rag Wes fs where Lands are given to pay Debts and Legacies, they 
438 _—_ on * 251. ſhall be paid in equal Pꝛopoztion, becauſe the Land is made 
198 1 Vern. 347, 404. liable to the one as well as the other by the Debtoz himſelf, 
1 x Can, Reb. 35, But other wile it is in Cale of Debts on eee that 
4 1 EA” in their own Nature charge the Lands, 

1 | 
iy The Lord Chancellor. 
i Baker againſt Beaumont. November 6. 
* 4 A Re -· commitment ME in the Fleet fo? Breach of a Decree, fo2 not vacat- 
| to the Fleet, — ing of a Judgment, by Judgment in a keigned Action 

$ _— removed in the King's Bench, gets himſelf turned over thither, and l 
' See 1 Chan. R. 32. had Liberty to go abzoad, and got the Defendant in the 


Judgment taken in Execution in Exon, and on a Habeas 
Corpus he was bzought hither, and re. committed to the 
Fleet, and confined to his Chamber, and a Habeas Corpus 
with a long Return (02 the Defendant. in the hes the 


granted. 


For Attachments, Commitments, e. vide "oo 185. 3 Chan, N. 41, 65. 1 Chan. R. 56, 37 65 
262. 1 Vern. 172, 187. | 
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De Lord Chancellor. 
Maſter of the Rolli. 


Ayre againſt Ayre. November 10. 


pE Plaintiff being the Uidow of ber husband, ſued 
the Defendant, who was his Executoz, to have Al⸗ 
lowance of a Satisfoction fo; ſeveral Debts of the Ceſtatoꝛ's 

(which ſhe, having poſſeſs'd her (elf of his Eſtate, had paid) 

the Executoz having gotten all the Effate out ot her panos. 

It was much controverted, Whether ſhe ſhould be help'd here- A Widow paying 
in? Foz tho' Executoz of bis own-CUrong hail be allowed lia bend ot of 
all Payments made to any but-himlelf, pet the was not Ex- his Eftate in her 
ecutrir of her-own Crong ; fop where there is a rightful Ex. kind, all have 
ecutoz, as here, there can be no Executoꝛ de ſon tart.” Pet it ume from the Ex- 
reſemblen that Caſe; and the Court doubting much What ecutor. 

to do in this Caſe, vecreed.by Conſent of Counſel, That he“ PH. 38. 
ſhould be allowed fo2 all Payments that ſhe had made which 
were incumbent on the Executoz to pay, accoding-to the 
Courſe of La; but that if ſhe han made any Payments out 
of ©Ower and Rule that the Law left the Executoz liable 
to, that ſuch Payments ſhe ſhould not be allowed foz, if they 
wete to the Pꝛejuvice of the Executozs, » 


Niue; The Wife bere ſeems to be taken as a Creditor to the Hyusband's Eftate, and in ſuch Cal 
walt * relieved ttz rinſt the Executor. bee x Vern, 369. 2 Vers. 37, 62, 299, 306, 323. > 


17 
. 


o * 


In Court. 
Sackvile againſt Dobſon. November 10. 


Imitation of the Cruſt of a Cerm to pusbund and Mitte, 

and the longeſt Liver of them, koz Life, and after to 

the eldeſt Ine of them, none being then'bom; a good LE 
mitation, So the Limitation fo pusband aun ite fg dia ug co Huf- 
dut one Liumtation; and ſo ft was admitted by Courtfef,” ft .o be bu is 
being not controverted ; fo2 tha the Truſt of a Term, üc⸗ one Limitation in 
coming to the Rule in Goring and Bickerſtaff'g Caſe, fol. 4. Penn. Pagen 
may be limited to divers Perſons that are in Being, one after OE 
another, becauſe the ſame is transferrable, pet it cannot 

be good beyond two _— to a third Perſon not in perpetuity, «14: 


Being: 4 5. Pop. 213, 
| 230, 239. 
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longeft Liver of them, was aw T N We one n 
tion in this Cate, x | 


K 


The Lord Chancellar. N 
NJuſtice Tirrel. R 


* More againſt Mayhov.” "Najember 10. 


cg 


and charged the Defendant with Notice of that Truſt, 
and that he had gotten a Conbepante ok the Lands upon 
which the Truſt was had; and that at oz befoze his taking 


the ſaid Conveyance, be had Notice of the lala Truſt 15 the | 


_ Plaintiff. - 


The 1 by wap of Anſwer, denied that he had any 2 


| Notice of the Truſt at the Time of his Purchaſe-o2 Contract, 
and pleaded that he was a Purchaſer: foz a valuable Conſi⸗ 
Purchaſer without Dexation. It was inſiſted the Plea was not good, becauſe 


* g. be did not ſap what the valuable Conſideration was; foz 5's. 
37, 38. .F. 35 3% was a valuable Conſideration 5 but Ser no equitable Conſi- 
Ant. 28. & infa. deration. © 


* gg Y Va- 
_ le. Poſt. 49, 
ow 


Caſes in Equity, It was further inſiſted, That the Plea was founded upon 


Dy 96 the Anſwer, viz. That the Defendant had no Notice, &c. And 
that the Point of Notice was not well anſwered, in that the 


Hardreſs 160, 216. Defendant denied Motice at the Time of the Purchaſe only, 


z Ve. 361 andthe lion Purchaſe thight be underſtood when the Contra 
1 Chanc. Caſes 39. for the Purchaſe was made; and it might be he had no Notice 

then, and might have Motice after, befoze, oz at ſealing of 
Notice of an In- the Conveyance; And if there was any Notice befoze the 
cumbrance any Conveyance to him executed, that ſhould charge the Defen- 
Time before ee. dant: And that it was lo lately decteed in a Cauſe between 


Conveyance exe- 


-cuted, ſhall bind Str William Wheeler and .. ++++<+. AND Yar Taway and Ni- 


him. e be the Lord Chancellor. aud ſo the Plea we * 
ruled. 5 


Vide Ant. 28. Poſt. 35, 36, 38, Oc. 757 And note; a Purchaſer without Notice of lncumbrances, 
is to be favoured in Equity. 2 Fane: 33% 343. 


r * 0 Garfoot 


Being : Ergo, The Limitation to Þusband and ite, RT : 


\pE Plaintiff's Bill was to be relieved wo a Cri: 


The Court veclared that the Plea-in this Tale was well 
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 .  Garfoot. againſt Garſdot. November 1c 
ands bert devited'to the Tem fot Lite! aftertaryg! 7% Eee, 
tions ; the Executo2 dies, ide Feme dies; the potnger Thit- fart togoin® the 
| | | „4 Leon. 8. 
but the Beer was ober kale. , en ard en : 
ie 8 4 2 Chance, Caſes, 30, 


foot. 
7 10741 
L to be ſold by the Executoz ko yottnger Thildrens Pot Sho dies; the Bill 
d2en p2efer their Bill againſt the Peir ; be demurs, | becguſe nd over ruled. 
] 533 403-67 559 $3560) of Bao + * | "0 Pops. 104, 15. 
Wo won; L Lainſt __—— n d OE T4 
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| 235 475 ip non at 

Tb Demurrer was, koz that a Feme Covert ſued with ⸗ wife ſues for ©pa- 
1 out her Husband. But the. being to be relieved touchs rern, Maintenance | 
ing a ſeparate Maintenance agreed. to by her Þusband,-the tang 
Court over ruled the Demurrer, declaring the Feme might 

ſue without her wus band. JT 


Of Suits touching ſeparate Maintenance vide 1 Vern. 5 * 1, 204. 2 122 : | 
403, 671, 752+ 1 Chance R 44, 164, TAS Ana 77 204, 44, 245, 326. 2 Vern. 386, 


The Lord Chancellor. 
Baron Turner. 


Churchil againſt Grove and others. N ovemb. 24. 
Ono PLEA. | 


G4 DE Plaintiff having a Judgment and a Bo2tgage, ex- purchaſer without 
| hibited his Bill againſt the Moztgagoz and Conuſee vorice, vide Ant. 34- 
of a Statute by the Boxtgago?, to have a Diſcovery- what ** 36, 37, 38. 
is due on the Statute, that being pzecedent to the Plain- | 
ny Securities, and upon Payment to have the ſame ſet 
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ver 


The Cognizee pleaded, That be having extended his Sta⸗ 
tute, and the Cogntz02 and he ſtated Accounts, and the 
Sum of 3000 J. being due te him, be in Totiſideratton thereof 
had an abſolute Conveyance of Part of the extended Lands, 
and ſhewed what Lands were e to him by the Cog: 

- ni502, and that thereupon he aligned the Reſidue of the ex: 

tended Lands to the Cognizozz ,and.that.ſa he was a Purcha⸗ 
it wichen Notice of the Plaintiff's Title, lob a valliable | 


- 


Conſideration. .. - Si ee eee eee 
tt was allo pleaded, That the Cogni502 was in Execution 
on the Plaintiff's Judgment, and ſo. the Plaintiff could not 
extend the Lands, nor the Lands be liable. during the Life ok 
. the Cognizoz, 22 

Pn the Plaintiff's Part, it wag to the firſt Point inſiſted, 
That it did not appear that the Defendant was a Purcha: 
ſer, there being no new Monep paid upon the erecuting the 
Conveyance ; but coming in fo2 the Conſideration of Mo- 
nep due on the Statute, was no Purchaſe. And that tit 
was common Equity fo: him that had the ſubſequent 
Judgment to be relieved againſt the pzecedent Statute on 
Payment of what was due; and that there was, fo2 ought 
appeared, no moze there; and that the Account made up 
between the Cognizoꝛ and Cognizee on the pꝛetended Pur: 
chaſe ought not to affect the Plaintiſk; and that therefoze 
the Defendant's Purchaſe being. ſubſequent to the Plain⸗ 
tiff's Security, ought not to be atded by. the Statute; and 
that the Plaintiff's Judgment being of Recozd, the De- 
fendant was bound to take Notice thereof at his Peril; and 
that in this Caſe the Defendant ought not to pꝛotect his pze- 

tended ſubſequent Purchaſe by his pzecedent Statute ; but 
that he ought, upon Payment of the Statute, to yield Poſſeſ- - 

ſion to the Plaintiff, 1 

2 Vent. 337, 338. But this was ſtrongly oppoſed by the Defendant's Caun⸗ 
Hard. 173. Cel, who inſiſted that the Oefendant was a Purchaſer. and 
KOs * 208, that though no new Money was advanced on the Purchaſe, 
1 Cb co 162, pet he afligned over and parted with Part of the ertended 
163, 201. ,, Lands in Conſideration thereof, which was as valuable as 
ou dp. Money. And that it was the conſtant Juſtice of this Court, 
Chaſe by buying in that ff a Purchaſer bona fide did buy in an eigne Incum⸗ 
pn 18% 1 Ven. Dance, Statute 02 Judgment, and there were a Judgment 
49, 52, 187, 335. 02 Statute meſne between that and his Purchaſe, of which 
2 Vern. 29, 30,66, he had no Notice at his Purchaſe, that he ſhould p2otect 
1 30g = his Purchaſe with the eigne Jncumbzance fo bought in. 
88 And it was inſiſtev, That though Judgments were on Re- 

: | cozy, 


Term Mich. 10 Car. II. in Oanc: 37 
cow, anda Purchaſer is bound to take Notice thereof af Purchaſer de 
1 aw, yet in Equity, where the Cognizee ar a Judgment comes 2%, be af#e2cd by 


to be help'd to extend his Judgment-againf{ a Purchaſer, be aa withou ex- 
muſt pꝛobe expzeſs Motice of the Judgment in ige Purcha- Pere, Notice of it 


ſer, 02 elle ſhall neber be relieved againſt the Purchaſer. ee. 4 , 35 


and upon this Point the Plea was allowed; And as to the = 7». 30, 51, 32. 
other Point, That the Cognizor being in Execution upon the 
Judgment, and ſo the Land not to be charged during his Life; 

it was ſtrongly inſiſtebd, That was no good Exception in whether the Cog- 
Equity, foz that the Bill was to diſcover Incumbzances, »iz<< of a Judg- 


which the Plaintiff could not have after the Cognizozs 5 having the 


nizor in Exe- 


Death. And it was poſitively affirm'd, that it had been ruled curion, can bring 
here, That a Bill will lie, notwithſtanding the Debtor was in * Bill Ahilſt be 
Execution upon the Judgment. But this Point was not much "" "Wii ” 
debated ; bowbeit the Court inclined in Opinion, That this see 1 en. 294, 


Part of the Plea was not good. 313, 398, 399 · 


Williams | againſt Arthur. November. 24. 
On a lea and Demurrer. 


Decretal Oper was pꝛoduced in 1657. 02 ſevera 

Matters; and then after the Cauſe hay depended — 
Account thꝛee Years, a Decree. was dzawn, wherein the firſt 
Decretal Oer was recited, but part of the Batter there- Part of the Mat- 
by decreed was omitted in the decretal Part of the Decree ters being omitted 
it ſelf; and ſoon after the Decree ſigned and inrolled, the Pear e fit 
Defendant died. A Scire Facias was ſued to revibe, and in Revivor lieth ie 
the Pzoſecution thereupon the Platntif diſcovered the Pmiſ. 575 rhoſe Mat. 
ſion, and ſo could not have the Benefit of that Part which was 
omitted in the Decree that way, and the Defendant being | 
dead, could not help that Omiſſion by a Motion upon the Sur- of Bills of Revi- 
pꝛize. The: Bill now was a Bill of Revlvoz to revive ſo vor, vide Curſe Cane. 
much of the Decree as was omitted, as was alledged; how- 25 Tables & = 
beit in Truth the Bill was to the whole Decree, 3 2 

It was pleaded, that the Decree being inrolled, a Bill of 52, 174 

Revivaz did not lie, but a Scire Facias. Dpered, That the 


Plea and Demurrer be over-ruled, 


Chief 


"Tere Mich. x50 Gar. IL 1 in Game: 
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Chic 55 ice Foster. 
7 he {ui of the Rollt. 


Merry. ainft Abney the Faber, ul Abne the 
& 25 Kendal. N ovember 26. 1 


18 All which were "Heard on _Abney the. Son. 8 OY 
about Jin. 12 Car. 2. and the ſame Caule 


heard this Day. 


E ENDAL contra#ed with the Plaintiff to ſell bim beten 
dar tolls ahem ts Lands in Leiceſterſhire. Afterwards Abney the Father, 
C. Sc. ſans * who lived near the Lands, in Behalf of Ay the Son (a 
rice of ve , Merchant in London) purchaſeth thoſe Lands of Kendal, and 
34. Poſt. 39. had a Convepance from Kendal to Abney the Son, and his 
Heirs. The Plaintiff's Bill was to be relieved upon his 
Contract with Kendal, and againſt the Conveyance to Abney, 
and charged Notice 'of his Contra to both the Abneys. 
Abney the Son pleads himſelf to be a Purchaſer bona fide, 
without any Notice of Kendal's Contract with the Plaintit, 
and without any Truſt fo2 his Father. 
The Court declared, That Notice to the Father in this 
| Caſe was Notice to the Son, and ſhould affect the Son, who 
Notice to him that Was the Purchaſer. So that Motice of a dozmant Tncum-- 
2 * *- bzance to a Party that purchaſeth fo2 another, ſhall affet the 
£8 che purchaſer bery Purchaſer. And accoꝛdingly was this Cauſe decreed, it 
himſelf. Vide Ant. appearing at the Hearing, that Abney the Father had Notice 
3% 35. of Merry's Contra befoze he purchaſed * his Son, 


The Maſter of the Rolls. 


Seabourne againſt Blacſtone. November. 26. 


AH. contraits with B. 


Payment to the T ÞE Tlife received Money due on a Bond entred into 
Wie, binds the by one to her husband. She uſually received and pain 


* Money: Pe got Judgment on the Bond. ©Opdered that he 
acknowledge Satiskadion thereupon, 


Where Payment to one binds another, or not, ſee 1 Vern. 150. 2 Salk. Ante 33. 


De 


_ _ 4 
** * an” — —_ a 7 * N 
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De Lord Chancellor. +» thy 
Maſter of the Rolls. _ 


Da vie againſt Beardſham and his Wife. 


AVIE agrees fo2 the Purchaſe of certain Copyhold- i 
Lands, which were ſurrendzed out of Court to his #9; „et by He- 
Ale; but befoze Admittance he dies, having other Copp- fer. id Pop. 47. 
holds, and having made his Till after the ſaid Contract, #7 +62, 216. 
and thereby deviſed to the Platntiff (who was then, and at ; Chan. Ce 161. 
his Death, his viſible Heir) all his Copyholds after his 4. 34. 
Death; his Wife being priviment enſeint at his Death, is de⸗ 
1ivered of the Defendant's Mike, who then becomes the 
Heir of the Deviſoz. The Plaintiff taking it fo2 granted 
that the Coppholds ſo contracted foz, did not paſs by the 
TUil!, ſuſfered the peir to be admitted thereunto, and held 
the lame ok the peir fo2 twenty Pears, and paid her Rent 
koꝛ that Time, and had agreed ſo: to do as long as he ſhould 
hold them. Afterwards Differences ariſing between the weir 
and him about other Matters, the Plaintiff exhibited his Bill 
(inter alia) to have thoſe Copphold Lands decreed him. And 7 
it was declared upon the Hearing by the Court, That it was 
clear the ſald Toppholds ſo agreed foz did paſs by the Mill 
to the Plaintiff, fo2 that the Purchaſer had an Equity to re- 
cover the Land, and the Uendo2 ſtood truſted fox the Pur- 
chaſer, and as he ſhould appoint, till a Conveyance executed. 
And the Caſe of the Lady Fohaine, about 1657. was cited, 


where it was ruled, That if upon Articles for a Parchaſe, the vendor after Con- 


Purchaſer dieth, and deviſeth the Land before the Conveyance tra to purchaſe, 
executed, the Land paſſeth in Equity. But in the pzincipal Ven uſed for 
Caſe, inalmuch as the Plaintiff had admitted the Title to 

be in the Heir, and patd her Rent, and agreed lo to do, the 

Court would not decree it;; but declared, if the Plaintiff 

bad come in Time, it was pzoper to be decreed. 


Jones. againſt Done. 
] N which Cale a Decree was made; whereby it was decreed, An Office exten- 


That an Office was extendible in Law oz Equity,  %'s 
1 extendible, Sc, a 7. erm, 50, 468, 9. 2 Vern. 290, 426. | | 


Biſhop | 


Lands contrafted- 


* 
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Biſkop aguinf Biſhop. „ 
Rep. Cane, Part 1 An, N Award confirmed in Part, * made doln in f 


142. 
Award. 


What Awards are good or vol, vide Pop. $7, 185, 6, 279, Se. 1 Yer, 11 , * 2 View 109, 
109, 251, 350, 444, 485, 514, . 795» | 


The Lord Chancellor. 
Maſter of the Rollt. 


Guilbert ggainſt Hawles. 12 & 17 Feb. 14 Car. 3. 


HE Bill was to be relieved againit an adion foz Rene, 
and at the heating of the Cauſe it was decreed to ac+ 
count, and that the Plaintiff ſhould pay what was due to 
the Defendant on Account. The: Account was flated by a 
After a Decree the Maſter ; then the Plaintiff moved to diſmiſs his Bill, paying 
Plaintiff may not what Coſts the Coutt would aſeſs ; which was oppoſed, fo? 
Of Diſmiſſions, ſee that the Judgment of the Court being given, the Plaintiff 
2 Vern. 32. ought not to abuſe the Coutt and depatt from it; and the 
575, 5451 fl. Cale of Wingfield and Thomas was cited, wheredy upon an 

. Obligation the Plaintiſt here was decreed to pay Pzincipal, 
Damages, and Ale; and afterwards the Plaintiſf there 
would have diſmiſs'd his Bill, but tt was den x d. 

— Charchil infifted, That Quilibet poteſt renunciare Jari pro | 
ſe introducto. 

The Maſter of the Rolls directed it to be moved befoze the 
Chancellor, and 17 Feb. it being moved befoze him, it was 
deny d. And the (aid Chancellor and Judge Brown in 1 Car. 2. 
— 1 and Packington, gave the ith Rule in the 

me 1 


Edgworth againſt Davies: I July, ” Car. 2. 


Upon a PLEA 


HE Vill was to have an account of the Profits of 
Land, which the Defendant had received on Truſt 


Plea to the Juriſ- 
dition, that the 
Lands lay in Che- 


ſhire, Ov. See * foz the Plaintiff during his Binozity, and foz Montes re- 
75140 196. 1 Us cetv'd upon Bonds belonging to the laſtitiff, and fo} Kiri. 
131, 212. 2 Vern, kings, &c. The Defendant pleaded, That the Lands lay in 
454, 494. 7 Core. Cheſhire, and that the Defendant lived in Cheſhire, in the 


I 


9 County 


| 3 | 1 

| PET + | 1 9 „ 
Term. Trin. 14 Car. II. in Can. 
County Palatine of Cheſhire and Lancaſhire, and therefoze not 
within the Juriſyi#ion ok this Court. This Plea having 
been fozmerly argued befoze- Judges in Abſence of the Chan- 
cellor, they oꝛdered Pzecedents to be pzoduced, which were 
ag follows: Hern againſt Smith, 12 Eliz. fo} that the Lands 
lay within the Dutchy, was over ruled. Sherborn againſt 
Vaughan, 13 May, 14 Car. The Bill was to be relieved on 
"Truſt ; the Defendant pleaded the Jurisdiftton.of the Dutchy ; 
this was ex parte. But in my Lozd Coventry's Time, Hales 
againſt Daniel, 24 Octob. Car: 1. ad idem; in which Caſe, 
the Thing being koz a Perſonal Eſtate, che Court over ruled 
the Plea of the County Palatine ;' and in the ſame Cauſe, 
Mt. Page, to whom it was referred to certify, ſrepozted up- 
on the Uiew of Pꝛecedents, That the juriſdiction of the Coun- 
ties Palatine was allowable between Parties dwelling in the 
ſame County, and for Lands there, and for Matters local. And over-ruled with- 
in the Argument of the pzincipal Cate was cited the Caſe our Cott. | 
of Str John Egerton and the Earl of Darby ; and upon long 
Debate in the pzincipal Caſe, the Plea was over-ruled, but 


The Lord Chancellor. Ts © 
Baron Turner. 
Clark againſt the Lord Angier. 3 July, 14 Car. 2. 


* Upon a Demurrer. 


Legacy being given to a Feme Covert, who was 

Covert when the Legacy. was given; the husband 
of the Mite, without her, exhibits a Bill fo2 it, becauſe the 
Wife was no Party, The . Defendant demurred, koz of Where « Feme 
Things meerly in Aion belonging to the Wife, as a Bond, Corer cus to 
&c. the ought to join in Suit; but other wile it is of a Rent $i. S. ank 
running in the Mike's Right after Barriage. It the pul- where not. 
band alone ſhould ſue the Bond, and be nonſuited oz difmif, 77% 4": 2'» 35: 
ſed, that will not conclude the Cale; but ik he die befoze men 


Judgment oz Decree, the Wife cannot revive the Suit. 


8 d ns Parker 


Term. "Ha 14 Car Tin Canc' 


| Packer a Palmer. r 2 


Upon an Appeal from a Doceve at the Rolle. - 
27 January, 14 Car. 2. # 


* 


̃ Agreement, tho \ARK un cold a Leaſe which. be had from the Deas] and 
| "om — Chapter fo? thzee Lives, to Palmer, &c. And it was 
1 agreed Palmer ſhould pay 43201. faz it. After the Defendant 
agreed with the Plaintiff, that if he would abate him 4201. 
be would re⸗convep the Leaſe whenever the King and Dean 
und Chapter were ceſtozed. The Plaintiff thereupon abated 
the 4201. and the King and Church being now reſtozed, the 
Plaintiff erbibited his 5.8 koz the Leale, which the Maſter 

of the Rolls decreed to him. 
Note, That this was decreed againſt the Son of the Pur- 
chaſer, the Father. being dead. 

The Queſtion wag, Whether he came in by Settlement, or 
| as an Occupant ? | 
Put if no Conſide- Upon Appeal to this Decree, it was affirmed by the Lord 
eg 13 Chancellor and Bridgman. And in this Cale it was objeded, 
dum . That this Court ounht not to decree that, fo2 twas but in 
the Nature of a Mager, and the Conſideration unequal and 
penal; and that an Action moze p2operly lap; and that it 
was at the Diſcretion of the Court to decree an Agreement, 
oz not, when it ought to be perfonned ex debito Juſtrz. 

Pet it was decreed ut ſupra. 


And note ; unreaſonable Agreements have been ſer aſide in Equity, as 2 Vers. 186, So * under- 
hand Agreements. 1 Vern. 240, 345, 346, 475. 2 Vern. 71.— 602, 627. 


be Lord Chancellor. 


Savil againſt Darcey. 


I 22 382. Z. A Decree was obtained fo2 a great Sum of Boney: A 
; a Bill of Review was bzought, and new Matter al⸗ 
N Mere decree”) ſigned. The Rule of Court was pleaved, That the Defen- 
1 be paid before a Dant. ought firſt to pay the Money befoze the Bill ſhould be 
{ Bill of Review ; b2ought into Court. Let him give good Security foz the 
Hol ell. Sus Money, and we will diſpenſe with the Rule. The like Caſe 


the Rule diſpe 10 0 between Baſton and Biron, by Oꝛder of the pouſe of * 


j with. Vide * « 
x pag. Z+ in pede, = . 662 | 

? Poſt. 43, 44, 45, 61, 63, | 
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Curteſs againſt Smalridge. January 26. 


Þ E Defendant's ite had palun d her Hugband's 4 wite pawns ber 
Plate to the Plaintiff foz 110 J. The Defendant in ebene Place, 
Trover fo2 this recovered 115. Damages againft rrover, and tho 
the Plaintiff, and Judgment fo2 it. fA Bill wag to be re- done with 127 
lieved againſt this Judgment, koz that the Detendant was Niet t £207 ©: 
pꝛiuy to the Pawuing, and had the 110 l. And the Pꝛoofs be- 1 vers. 40). 
ing read, it appeared that the Defendant had confeſſed a 
much ; which ik it had been proved at the Trial, it was 
agreed the Defendant could not have recovered in the Tro- 
ver ; and there being no Pzoof now, that the Defendant at 
Law could not by Reaſon of any Accident have his Mitneſ⸗ 
ſes at the Trial, the Court would not on any Neglect of his 
Grant a new Trial. "6 F# T6 . | 15 5 

And it was inſiſted upon as a Rule, That nothing ſhall be Rule or Maxim: 
a Ground to direct a new Trial to avoid a Judgment at Law, Nothing « Ground for 
that would not be Ground for a Bill of Reyiew to reyerſe a Ne eto op 
Decree ; and a Confeſſion ſublequent to a Decree, no Ground ny Ground for a Bill 
for a Bill of Review. No2 is the want of any Evidence , 9 5 
02 Matter which might 11 been uſed in the firſt Tann 6 

2 an 


"Term. Hill. x I5 & 6( Car. IL = Cane, 


ee Eee Leelee GEE 


and of which the Party had then Knowledge, any Ground foz 

Poſt. 45. with the g 'Bill'of Review: And here ig g P2oof but that the Plain- 

Notes thereupon. tiff might have had the TUlitneſles that were examined here 
at the Trial; and lo this Cauſe was dilmils'd. 


See alſo Ant. 2z 3 F Pops. 2 625 63. Ps! Bills in 'Ngrure 775 2 5 W 


7 he La Lcd it. 
Baron l Turner. 1 
. $- 2 #7 SJ 1 I 


1 againſt Hambey. Febr. 1 18. 


On a Demurrer. 


Original Bill in Ape Bill was to explain a Decree. Whereln the Caſe 
Warare of Review, was, One ſeized of the Mano of Wrangle, wotth near 


where it lies not to 


explain a Decree, About 1101. per Annum, and another of a Farm in Wrangle 


=. of the ſame Manoz, worth 2501. per Ann. and the Fee 
61, Cz. and ore, Of both came after into one Perſon's Þands, he having ar⸗ 
ibid. ticled to ſettle the Mano2 of Wrangle, wozth 1101. per Ann. 
with the Impzobements. Jt was on the Articles decreed, 

his peir ſhould convey the-Wano2 of. Wrangle, with all the 
Impꝛovements, to the Plaintiff in the firſt Suit; and if the 

Manoz was not wozth 1101. per Ann. it ſhould be made 


up out of the other Lands. By this Decree and Unity of 


8 * 


Poſſeſſion of the Mano; and Farm. the Plaintiff claimed: all 


the Manoꝛ and Farm; and the Bill being to explain the De⸗ 
cree, charged the Farm to be worth 2501. per Ann. and 
the Manoz 1101. per Ann. and therefoze deſired to habe 
the Decree explained, Mhether the Decree intended All, 02 
only the Manor, accowing to the Articles? The Demurrer 
was, Foz that it was an Ouginal Bill, and ſought to alter 
02 change the Decree. 
- Foz the Plaintiff it was inſiſted, That the Plaintitf was 
without any Poſſibility of Help but by this Bill; fo2 that it 
Bill of Review will being to be relieved upon a Fact not fn Iſſue, no appear- 
not lie upon a Fact ing in the koꝛmer Cauſe, a Bill of Review would not lie ko; 


166, formerly in it z and that the Defendant by having demurred, had ad- 


mitted the Bill to be true; and then the Caſe was, That 
the Lands claimed without the Decree, were wozth 4001. 
per Ann. whereas the Articles on which the Decree was 
founded, were but fo2 1101. per Ann. and therefoze it was 


2 urged that "e _ to anſwer. #4 
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Fo2 the Defendant it was replied, That no Dziginal Bill Origins! Bill nor 

ouxht to explain a Decree upon apy Matter pzecedent to the 15.00 nee, cs 

Decree 3 and the Conſequence of that was alledged to be upon « Fa pre- 

dangerous, fo2 it would be introductive of a Means to blemiſh <-<>* | 

and hinder the Executiou-of a Decree, And as to the Pard- f. 7 £05 

tip of the Decree, oz the Intent of it, it was inen, That c. 7, 336. 

that would be fit fo: Determination upon an Execution foz y =. 331. 

Non-perfozmance, where the Defendant might ſer fozth what? 2% 45, 382.7. 

he had to ſap fo2 his Excuſe, and then it would be pzoper foz P. 3, 4 

the Court to declare what: was the Intent of the Decree, and _ 23 = 

that the Juſtice o2 the Jnjuſttce of the Decree might then be de- 7%. 54, 81. 830 

termined. And of this Dptnion the Court ſeemed to be, But | 

the Plaintiff's Counſel inſiſting, That the Defendant would 

be bound in a Pꝛolecution on the Decree by the Letter of it, 

and could not then put any Interpzetation on it againſt the 

Letter of it, they therefoze pzapd Leave- of the Court to ſet 

foxth the Special Matter on Examination; which the 

Court would not give an Oꝛder foz. And as to the Plain⸗ 

tiff's Objedion, That the Demurrer admitted the Bill, 

and ſo ought to have an Anſwer, becauſe the Manoz and 

Lands were of the Ualue ut ſupra, it was anſwered by the Demurrer on the 

Defendant's Counſel,” Alligari non debuit, quod probatum Rule. Nov deber al. 

non relevat z and the Demurrer was allowed. Then the len .f. , 

Plaintiff's Counſel pzay'd the ſigning and inrolling of the Oe 

Dilmiſſion on the Demurrer might be ſtay'd till the Plafn- 

tiff was examined on Jnterrogatoztes fo2 Breach of the De: _ 

cree, &c. But the Court denyd ic. e enn 

F ˙ . Ä )b £74 19/1350 Boſh 56, 77 

I Vern. 78, go, 107, 165, 282, 416, 463. 2 Fern. 380. | 


And note; where the Defendant demurs to à Bill or Replication for Cauſe. he may : 
ther Cauſe at the Bar, paying Coſts. But if ſuch Demurrer is over ruled, he ihe may off ano- 
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PAY. 
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1 Vern. 78. 
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A Releaſe ſet aſide 
by a ſubſequent 
Accident, having 
Relation to the O- 
rigi og no 


intended to 
leaſed. 


Vide Am. 11, 15. 
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Bawtrey and hisWife againſt Ibſon. May 4. 
ILLIAM IBSON being poſſeſſed of: a Term fo; 


_ Years from the Uicars Chozal of York, | afligned 
the ſame to Truſtees, and then buys the | Jnherf- 


© tance from the Truſtees fo? Sale of Church Land: And be- 


foze Marriage, covenants to ſfand ſeized to the Uſe of him- 
ſelf, and Mike, fo2 Life, fo a Jopnture. 
In 1659. William Ibſon died, having made his (Mill. 
After his Death, his Reli# entred and held the Lands; and 
then, upon Agreement with his Executozs fo2 Boney paid, 
releaſed to them the Perſonal Eſtate of the Teſtator, and all 
Demands for the ſame. Soon after, the King being reſtozed, 
the Title of the Jnheritance under the (aid Purchaſe became 
void. The Tatvow married the Plaintiff, and they two 
bzought their Bill againſt the Executozs of William Ibſon, 
and the Aſſignees and Truſtees of the Leaſe; and it was to 
the End, that though the Inheritance was evited, they might 
hold fo2 ſo long of the Term as the Joyntureſs ſhould live; 
and that the Keleaſe might not bar her of that, becauſe not 
intended when the Releaſe was given; noz was the Leaſe 
fhen looked on as Part of the Perſonal Cate. | 


I | x Queſt. 


ch. 2 
” 


Term. Paſch. 16 Car. II. in Canc. | 


| x Queſt,” was, Whether the Inheritance being gone, the 4 Leaſe, tho“ at. 
— > attend it, ſhould go now, according to the Na the 92 
Uſe in the Covenant to ſtand ſeized? _ wet 1 the Wife. | 

Reſolved in this Caſe, Te being a Settlement in Marri⸗ Note; the Wife 
age, and ſo on a Conſideration, it would go to the Wife *-: (+ Farchaber, 
tog ſo many Pears an ſhe lived. But it was ſad, it would gets, >. 5, 18. 
have been another Caſe between the peir and Executoz of Pep. 57. 


the Covenantees. 


2 Queſt. If the Releaſe of the Demands to the Perſonal E- 4 ſeized of 4 
ſtate ſhould bar the Feme of the Benefit of the Term? Term for Years, 


purchaſes the Fee, 


And it appearing by the P2oof, that the Agreement which and chen ſetrles o.. 


begot the Releaſe, was befoze the Title to the Inheritance Þis wife for Join- 


was avoided, and concerning that which was then look'd upon The Wie pee. 
as perſonal Eſtate, and not touching the Leaſe; and that not- © che Executors 
withſtandfng the Releaſe, the Feme continued the Poſſeſion: l. oe, Right 5 
Jt was reſolved the Releaſe ſhould not bar 02 pꝛejudice the gate, and afra. 
Plaintiff's Title in Right to the Leaſe. And it was decreed, wards the Fee is 
That the Platntiff ſhould hold kon ſs many Pears ag the livey; ideas g 
and that if the Leaſe were renewed, the paying p2opoztfon- Releaſe, che Wife 
ably to her Eſtate foz Life, that the Joyntureſs chould === 5 hold 
hold koꝛ ſo many Years as the lived, and then to go e Term, 


to the v4 An. 
Executoꝛs. b oo * 


The Lord Chancellor. 
Fudge Brown. 
The Maſter of the Rolls. | 


Kinaſton againſt Maynwearing. May 4. 


| VE Plaintiffs were the Childzen of the Defendant's Equity raiſed our 
Silter ; and the Defendant's Mother, during his AS, Hf 

Yinozity, as his Guardian, managed his Ellate. And 8 11, 15, 46. 

to the Lands in queſtion, it was p2etended thoſe were ſet: 

tled by the Defendant's Father on the Plaintiffs Mother, 

being the Defendant's Siſter ; and the Defendant's Po- 

ther and Guardian foz about two Pears befoze the Plaintiffs 

Yother s Marriage, put her into Pofſeſſſon of thoſe Lands, 


- 
N 
. * 
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and upon her Martiage, articled that thoſe Lands ſhould be 

___ *ſettledon her and her peirs; and to thole Articles the De. 
Equity raiſed out 'fendant, then an Inkant, was a Witneſs. Upon this Matter 
of « Deed which (tho there was no Pꝛoot of the Deed whereby it was pꝛetended 
ard Equity. the Defendant's Father ſettled the Lands unon the Plain. 
| _  tiff's Bother) the Court decreed againſt the Dekenvant, up. 
on Colour of Equity {02 want of the Deed,” and pet there 

was no P2oof of a Deed, which was conceived very hard, 

| fo2 the Court to raiſe an Equity out of a Deed when it 
te „ „ was not pꝛoved. | 8 


Ant. 11. 42 2 „ 
The Lord Chancellor. 
Maſter of the Rolls. 


NY © Thirveton againſt Collier. May 11. 


* 


Agreement to in- 1 * Bill was, to have a Decree koz an Incloſure upon 
. an Agreement. It appeared by the Bill, Chat there 
Intereſt in the Were to be eighteen Allotments, and there were but fifteen 

Common, and not JJarttegs to the Suit; And ſo it was objected by. the Defen- 

Privy ir ner de dants, That all the Parties to the Agreement were not Par: 

bound. ties to the Suit ; and alſo that there were other Perſons 

Hard. 131,193,333, that claimed Common on the G2ound to be incloſed, that 

2512s Were not Patties either to the Agreement oz Suit ; and (o 

2 Chana Caſes 29. tu Decree that Agreement, would be to do a manifeſt Mrong, 

#15: 21, 4, & and be an Dccaſion of Suits and Quarrels. 

1” Mhereunto it was anſwered by the Plaintiffs, That tho 
there were eighteen Shares, ſome of the Perſons Were to have 
two Shares, ſo as that made up the eighteen z and that there 
mere others had Common but by Gicinage: But nothing 
of this appeared to be alledged by the Plaintiffs. 

It was decreed nevertheleſs, That the Agreement koz the 
Inclolure ſhould be perfozmed, and a Commiſſion was award 

ed to ſet out each Perſon's Title. And the Court decreed, 
That if there were any that had Intereſt, and were not Par⸗ 
ties to the Agreement, they could not be bound, and fo at no 
Prejudice ; but however, it ſhould not be in the Power of one 


o2 two wilful Perſons to oppoſe a Publick Good. | 


See 2 Vern. 103. An n for Stinting Common between the Lord and Tenants, Deereed to 
be performed, tho' oppoſed by a few humourſome Tenants. For ſuch Agreements are more fayour- 
ed here, than Agreements to incloſe Common. Or. ibid. 3o1, 356, 575. | 

And note; the Remedy on an Agreement ought to be reciprocal. Poſt. 209, 202, 302. 


Tie 


\ A | . Y | | | 
Term. :'Paſeh: 46 Gar- II. in Ganc. 


de Lad ChiticeMor.7 1 
The Is of the Rolls, 
Salti e Windham. ' 


i 36 71516160201 n esd 3r n 
: Goodrick! a inſt Bro Wn"! Ma 11. | * : * 
10 80 357502 ck! grit Bro T ö 
Eſolved, That [whereas a Docres! bf this Ons: a Eine e to 4 
wb Fine was levied to ws bus End and Purpoſe, which — — oy 
wad operate farther in-point of Law, than to that End whicly . See 2 Vern. 56, 
the Decree ordered it, That ſuch Fine ſhould not be ſuffered in 189, 368, 662. 
Equity to work farther than the Decree intended, 77 
2. That the Fine or Recovery of'a Ceſtui que Truſt ſhould Nr 
bar and transfer the Truſt, as it hould an Bſtate at Law, if it .rruſt os on an 
were upon a Conſideration: But otherwiſe Juſtice Windham 7 at Law. Vide 
doubted of it; _ fo2 he ſaid he look ' d upon this Court .* re. 7 5 
"—_ to thoſe that tome in upon a N wy chan 2 660204 
That whereas the Perſon that ſuffered the Recovery was 75 1 fn 
Tenant for Life, in point of Law, and there had been an A- ;, 88 — 
greement precedent to the Recovery, by the Anceſtor that was Ant. 34. Polt. 78, 
dead, for the ſettling of the Premiſſes, ſo as to have made the 9” 
Fenant for Life Tenant in Tail, That the Recovery ſhould be 


good in Equity, and ſhould work noon the Agreement. 
a A wilful Forfeiture. 


Againſt which it "was objeted, "that the Refovery was a beg 
wilful Fozkeiture in point of Law, and was voluntary, and ke of 
no Conſideration ; and ſo the Truth appeared, That the De- Law, ſupplied ard 
fendant was as near in Blood to the firſt Anceſtoz as the 11 — . 
Platntfff; and ik this Court would maintain a voluntary Re? , wo 
covety of a Truſt railed upon a Conveyance; there was not . 36, 368, 663. 
lo much in this Caſe ; foz here was but an Agreement, and 
though that Agreement might upon a Bill have been de⸗ 
creed, pet there being never any ſuch Bill, the Recovery 
ought not to be ſuppozted. As to this Point and the ſecondd 
— Judge would not 29008 wer Opinion ; ” Keen vor WES» ay a 

ee $9 HIS 11 {3 | 1+ ha ue 10 


1 


See I Vern. 60. 8, 132, 149, Se. That a Fine and Non- Haim © o NOTION -whers thire? is 


Notice of a Truſt, will not bar it. Po. 1 1. cont if levied 3 
ibid. 149, 226, 440, oft. 191. co a, | 11 85 by fe 21 in Tail, Ws 
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At 5 Roll * fi 15 Maſter ofthe Rolls. 


wo * N N 7 Ar 


e againſt Rayner: % Bax 1 * 


. Toe Defendant bad ſued the Plaintiff at Law on a 
en ſingls Bond entred- into by the. Piatmtff tö the De. 
miniſtration, was fendant's Hugband, the Dekendant tuing there as Adminf: 
* ar a fftatrix ta bet late Þugband,, The Bill here was, That in 

© +.” thuth che Detendantes ÞPugband.was net dead, and there ap. 
eng penting dome pobable Ebinence that de was nat dean, but 

8 concealed! þfuſelf; and the Detendant pending this Sulit, 

having got Judgment againſt the Plainticf, the Court 2 
.  wardfd\' an” Infjunition: to ſtay Execution, and directed a 
en at Lam to be, may 1 mmm 
was dend oz not. 17239 mon 


Of Iſſues and Trials at Law di refed out of Chancery, vide uk Cake. 117 390, . 2. 1 Ven. ji 


293, 2955 316, . 439. 2 Fe. 75s TRY 240, Le 419, 437» 503, 555: - 41 
e NON | | 1 8 Nati 18 


ow I Lord Chaneellor. | rom 40 555 
" Judge Brown. a 0 te 


Iſſne, whether a 
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Wan on Lake. we : 12. _ 


TIS 


of | wy 8 1 2 Demurter. ä 5" ©) Gig 
* 73 


DE Demurrer was to a Subpartia in Nature of a Sire 
I fac"; and it was betauſe he that brought the Subpena 
ne not thereby alledge himſelf to be pelt oꝛ Executoꝛ to him 
that Had the Decree. 
A Seljage no Be- I "Reſolved, That there never was any Demurrer of this Na- 
cord, nor ouger ro tlie befdze: And the Subpœna was no Retod, not any where 
Curſ. Canc. 211 filed, and (0 not to be demurred to: But the Cauſe 3 to 
Oesch. 1 Vas. be thewed upon the Return of the Writ on the Dex, and 
172 CurF. Cane. 6, the, Oꝛder did mention him that bzought the Crit. to be both 
2%, 64,10 79, 259+ Peir and Executoz, Sao this Demurter was conceived very 
_ , and ober · ruled. 


3 The 
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Poſt. 56. 
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The Lord Chancellor. 
Fudge Brown. 


Freak againſt Hearſey. May 12. 


On a Demurrer. 


* E heir of the Montgagee exhibited a Bill to habe Executor of the 
* Mozgagoꝛ pay the Poney, oz to be decreed to br Pen Gbere 
make further Aſſurance, and be fozecloſed of Kedemption; we Heir ſues to 
The Demurrer was, becauſe the Executoz of the Moztga- bag the Money 
gee, who might have a Title to the Bozgage-Boney, was age 


ag gage forecloſed, 
no Party; and the Demurrer was allowed. 
Vide poſt. 74, 71, Sc. who arc to be made Parties. 


In Court. The Maſter of the Rolls. 
Clover againſt Portington. May 14. 


1088 GLOVER (the Plaintiff's Father) fo2 ſeturing Mortgagee remits 
501. per Ann. to Anne bis Mother - in dam, fog Life, in lien 7 Will Part of the 
of 501. per Ann. which the bad chargeable on other Lands nd afl he Irrel, 
of his which he was about to ſell, rx May, 13 Car. 1. fur if the reſt be paid 
renders certain Copybolv- Lands (af Savelkind) to Tho- ub Years. | 
mas Roll (Bꝛother of Anne) and his Heirs, in Truſt fo failing * 
Anne, upon Condition, that if Joſs Glover, his Þeirs oz Al, in 3 Years, loſes 
ſigns, patio Anne 50 l. per Aon, during Life, the Surrender 5. Ws = 
to be void, Thomas Roll was admitted; Joſs Glover fatfing , 
to pay the 501. per Ann. 4 July, 20 Car. 1. Thomas Roll 
furrendzed the Pꝛemiſleg to the te of Anne fo2 Life, the Re: 
. verſion to himſelf and bis Heirs (but in Truſt fo2 her and 
her Heirs,) She was admitted: Thomas Roll dien, the P2e- 
miſſes deſcended to his Childzen and Gzandchildzen, ſome 
whereof yet Inkants, and one a Lunatick. 22 Jan. 1651, of Conditions an- 
Anne by Will vireed that the Arrears of the 30 l. per Ann. . 4% Periſes, 
thould be paid to her Exetuto (which the Defendant % . 
Portington ig) to ſuch Purpoſe ag therein is erp2eſſed, and er» 20, 222, 270. 


2 Vern. 222, 359 
D 2 declated 478, 569, 561, 721. 


ä e eee ee _— — — 3 — 
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declared that her Nephews, the Sons and Gzandchildzen oe 
Thomas Roll, ſhould: permit her Executozs to receive the 
Rents and Pꝛoſits towards Papment of Legacies, and ap. 
point her ſald Mephew and Szandchildzen, that if the Plain. 
tiff (being ÞHetr of Joſs Glover) ſhould within thzee Pears after 
her Death, pay her Executoz all Arrears of the 501. per Ann, 
that they ſhould ſurrender to the Plaintiff and his Heirs, 
and remit the Plaintiff 100 l. thereof, - and the Intereſt ok 
the whole, ſo as he pald the Arrears in thzee Pears ; and 
declared, that if the Plaintiff failed to pay the Arrears in 
thee Pears, the Pꝛemiſſes ſhould be ſurrendzed to her Exe⸗ 
cutoz; and the Arrears being paid, ſhe wills her Erecuto2 to 
v the. Overplus to the Plaintiff, and to ſurrender to him, 
nd in July 1654. Anne died, and in February next following 
the Bill was erhibited to have a Dilcoverp of what was paid, 
and that paying all Arrears but the 1001. and Jntereſf, he 
might have a Surrender from Rolls, who claimed the Eſtate 
: to their own Uſe. This Cauſe was, thzough Infancy of the 
Defendant, ſo delayed, that their Anſwers could not be, got- 
ten, and though Abſence of the Plaintiff out of England, 
which was nigh ten Pears; and now it was decreed, That 
if the Plaintiff would redeem, he ſhould pay all the Arrears 
and Intereſt. 450 . 
Serjeant Fountain diem a Petition to the Paſter of the 
Rolls to re-hear it on the Point of Intereſt, and after: 
wards moved it in Court; and the Lozd Keeper (the 
F Maſter of the Rolls being pꝛeſent) recommended it to him 
1 to re-hear it; and as to the Point of the 100 1. of the Pzinct- 
pal, which was to be abated by Mill, the Bill came within 
fix Months after the Death of Anne, and it was not ſafe to go 
to hearing without the Truſtes, whereby to have a Sur- 
render, and they were in Jnfancy and Lunatick, which was 
the pzincipal Reaſon the Cauſe depended ſo long. 
Serjeant Fountain did, upon a Dilcourſe between him and 
A. B. agree it was againſt the Jlaintiff as to the 1001. 
(tho' Churchil was clear of another Opinion) foz Serjeant 
Fountain ſaid, That it being a voluntary conditional Gift, 
the Plaintiff ought, if he would have the Benefit of it, to 
See 1 Vern. 210, Dave perfozmed it by Payment within thzee Years, and (ought 
"ES: - a Re-conveyance after: But as to the Matter of the Jn- 
Aax. Eq. 59, 60. tereſt, that was ſtronger; fo2 that the Mill appointed that 
Ts, the Arrears being paid, the Land ſhould be ſurrendzed to the 
Plaintiff; and it was ſaid, the Teſtatoz intended a Benefit 
to the Plaintiff by the Appointment ; and ik be ſhould pap 
I 
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Term. Paſch. 16 Car. II. in Canc. 2 
the Arrears and Intereſt, it was no Benefit, fo2 then the Pꝛe⸗ 
mifſes- without ſuch Appointment ought to be ſurrendzed to 

the Plaintiff, fo2 the ſame were not fozfeited above ten Pears 
when the Bill was exhibited. h 
The Waſter of the Rolls, upon the Re-hearing, 25 June — 2 maven bf 
Car. 2. confirmed the firſt Decree. Serjeant Fountain, necree was. Vide 
Maſter Churchil and Maſter Keck foz' the Plaintiff. Maſter , 42, 43, 44 
Sollicitoz Finch, and divers others, fo2 the Defendants. + 55 
And afterwards there was a Bill of Review to reverſe this 
Decree ; to which Portington demurred, and inſiſted there 
was no Erroz in the Decree, And this Demurrer was ar- 
gued in Trinity-Term, 1665. befoze the Lo2d Thancelloz and 
Baron Rainsford. And in the Debate, it was inſiſted by the 
Defendant's Counſel, That this was a Bill of Review of a 
ſtrange Nature ; fo2 that the Plaintiff, who had the Decree, 
did by his Bill of Review complain, that he had not enough 
decreed; whereas if a Review lies, it lies only fo2 him 
againſt whom the Decree oz Dilmimion fs. After long De⸗ 
bate, the Demurrer was over-ruled, 


The Caſe ſupra being on a Deviſe with a Condition or Limitation annex'd, it is apparent both 
in Law and Equity, the Deviſce muſt perform the Condition if he will have any Benefit of the 
Deviſe, acording to that general Maxim, He that will have Equity, muſt do Equity, 

| But out of this general Rule are to be excepted: 

1. Such Conditions as are repugnant to the Law of God, of Reaſon, or the Common Law. 

2. Such as are repugnant or contrary to the Eſſence of the Grant, Ec. 2 

3- Such as are only added in terrorem, in Reſtraint of Marriage, Sc. See 1 Vern. 20. 

4 Where the Condition becomes impoſſible by the Act of God, Sc. 2 Very. 721. 

5. Where there is Fraud or Practice in him who claims Benefit by the Breach. 2 Vern. 344. 

6. In all Caſes that lie in Compenſation, the Time for Performance may be enlarged, though in 

the Caſe of a Condition precedent. 2 Vern. 1, 222. Vide 1 Vern. $3, 167, 223, 270, Cc. 

7. Tis alſo ſufficient if the Intent of it be performed, though nor firiftly in the Words thereof, 


1 Vern. 83. 85 
Of Truſts on Condition, vide ant. 22. poſt. 38, 90, 141, 191. | | 


WES Zen | 


Anno Regis 16 Car. II. 
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Baron Rainsford. 
Combs againſt Proud. June 16. 


"= THE Bill was a Bill of Review; and fn dꝛawing up the 
Decretal Der, the Matter upon which the Decree 
was made was declared to be p2oved, and the Caſe fate 
far different from the Fact. | 
Maters af ned for The Exroꝛs aſligned by the Bill were, That the Decree 
Errors in s Decree WAS grounded on Matters not pꝛoved, and inſtanced in Par- 
muſt appear in 2 ticulars, and that the Matters mentioned in the Decree to 
5 Rico,, be p2oved were not p2oved, &c. The Demurrer was general, 
muſt be tried by it. That the Decree contained no Erroz in Law, and that 
er n the Matters alledged foz Erroz were but Miſ⸗ judgment. 
ins and Decretal And upon Debate it was declared, That upon a Bill of Re- 
Order, that muſt view, the Cauſes fo2 Review muſt ariſe and appear upon the 
de edited . Caſe as it is ſtated in the Fact; and that the Fa# muſt be 
therewith admitted as it is there ſtated ; and that touching where the 
Vide poft. 64. ant. 3- Fact is miſtaken, upon which the Court grounded their 
31% *, Judgment, it is pꝛoper in ſuch Cale foz that Reaſon to have 
2 Vern. 91, 142 the Caule re-heard befoze the Decree be enrolled : Pet after 
the Decree enrolled, that is no Gzound fo2 a Bill of Re: 


view; 


FR 


"Ferw. Fri. TdCar. rin Ganct [7 


EO TIES 


Mr eo we I 


new;  fo2 the Detree inrolied ia Hatttr 04 Recozd, and can Ms * E 
be tried by the: Netcoꝛd it ſeit after: it is inrolted, and mull hen ghee 
be token £0 be trie and ſa the Demurrer was allewed. 19708 Lane 76. e. 
70 0! 40 eee ee een 207 2007 £97 een | 
10 re Original Caſe of Co and lere, 
be heard at meKegbbl Na lat. 
E ; 


The Original Bill was to be elleved againſt an Account _— a1 . 


fated between the Moztgagoz an Heir or the Moztgu⸗ 
gee, under ming oe _ "Mp3 11 mw 
reed: upon the Sealin there 3 the 
po OG ſame Oh Pong d be reviewed a vi relied. The De. $i) 
fendant dented the Agreement, and pleaded the Account ſta- 
ted, and these Meetings in oder e it, and the ſame per⸗ 
uſed firſt by the Plaintiff, and affirmed on his Behalf, and 
then fully con leuten to and fenen. Jilue was taken on” be 
Plea, - and the Plea mas ppbed+-Per it uppeating to 
Court by the quantum of: the ſume, that the Atrount mag _ aſide. Vide poſts 
made up ot 'Jritereft upon Interest; and the Contt taning 
the Agreement to de poded, (howbeit it was not) decreed 
the Account ſtated to be let aſive, and the go to 
account ab origiunsgk 0157 27619970 Nen 
- Dblerve ;; The Reaſon why the Revieto not lie, was, Bill of Review. 
becauſe, "as the Decree was drawn up; there was no Errod ** 
N nee — W110 nil aer ee 03 
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The LordC Gigl and 91 mi 
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Bolten ee 155 2 17 


Av Uh of the Etown tide"; an i tithes wars of a We: Judgment for « 
during the Alürpation the State eb the firſt Lef- Moves diſcharged 
ſce's Efta 12 and er oven the Crown 15 to Sale. 28 tote 
Ander⸗ le applies to his 'Leffo ue e por be EE 

bim thfft foz piintelk; thereupon the Unver:L bis 75. 10. 

Rent to the Purchaſer from the Stare koz ſome Cinte,, Le 8 tag 294. 399- 

ter the Unver-:Leffee purchaſes his Teriemetit Kom him that 275» 39, 160,542, 
purchaſed of the State. Upon the King's Reſtauration, the 

firſt Lefſee-baings. Debt againſt his Under-Leſfſee.-fo2 the ar- W 70 

rears of Rent from the Time he dilcontinuen Payment to o 
und had Judgment by Default. The Under ⸗Leſſee pꝛayed 


ta 


e An Account aa | 
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Term Trin. 16 ir II n 


ä ˖ů c — ů oo * 


to bs relleded againſt this Judgment, which" was td Bl 
 allevge to de bp Surpize, though no'Shtpztze appeared in 
. 4 obtaining the Judgment. ' Deereed/ thar the Judgment 
Stott ice pott. he vacated, fo2 that the Rent was diſcharged by the Att of 
1 Vero. 73. 213, Oblfvion; Of which, the Low\Chancelloz/ſaid, 2 Court of 


214, 256, 2 Equity was as * a W {909 e 48 n at 
2 e . 3 I, 
7115 &c. Law. 5 — OWN Wk "y 97 4 _ . 118 188 27. FN 75 


where the Sun cannot * . an 40 of Parliament, FP wy tal ; * K. 220 
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Nov 

Wlan a © Owen and Arch dee. . 

1227 an "#17 e N 7:17 111! OF? 4. 

| On a 1 emurrer ro an Anſwer er. ang . 

336-308 "at 81's 10-3185 Und GIG $93 06,3: 133-8317 

Whether a Demur- © ÞE Detendant having anſwered: the Bill ok Revivoz; 

e „ an I which taught to revive the Pwer on! bearing, as to fl 

much as was got within the Decree inrolied, had by bis 

Curf. Cane. Tir. De Anſwer ſet: forth; Matter that tended /to':dzaw into Queſtion 

ng und new Examination an Agreement which was contained 

within the Decree as it was inrolled, and thereby fully 

ſettled. Therefoze to ſo much of the Anſwer as tended again 

 to-djaw into Examiuntion che Mattets ſettled by the Derree 

intolled, oz by the Oꝛder on hearing, the Plaintiff did demur, 

fo2 that it would be of evil Conſequence, and introduckive at 

Per jury, to permit a Re examination of any of thoſe Matters. 

Apon Debate of this Demurrer, which was dzawn by Serjeant. 

Fountain, it was averred by the Defenvant's Counſel, That 

a Demurrer to àn Anſwer was never known befoze in a Court 

of Equity (though Serjeant Glyn koz the Plaintiff affirm'd 

he had known of a Demurrer to an Anſwer befoze.) And tho' 

it did ſeem unreaſonable to the Court that a Defenvant 

ſhould by Anſwer dzaw again into Examination the Matters 

| foumerly examined unto and. ſettled, pet the Court doubted 

* don after What to do as to the Demurrer. Some at the Bar (ald, 

. ar The Court ſhould have been moved in this Special Caſe for an 

2 Vern. 197, 409. Order to reſtain an Examination of all Matters formerly exa- 

mined and ſettled. And it was now ozered that there ſhould 

be no Matters re-examined, that were examined to befoze. 

This, J take it, was the Rule * was given; tamen 


quære. | 


Of Examinations after Publication, c. vide 1 Ver. 253, 254. 2 Vern 197, 409, 1 1 59+ c 
Cance 279, 281, 290, 257 to 262. 276 to 279, Er. | 


+ p 4 
| | : | | | Th 


Term. Trin. 15 Car. II in Canc. 77 


"The Lordi CBuncellor 
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Bequeaths a Legacy, and makes Baron and Feme xiv fo: « Legacy, 

„ his Executozs, and dies: The Baron afterwards &-- 
makes his Ml, and makes the -Feme-and his Son Exe- 
cutozs, and dies: The Legatee of A. erhibits: bis Bill 
againſt the Feme and her Son, ſetting fozth the Caſe, ut ſu- 
pra, and chargeth, That the Eſtate of A. itable-to the-Pay- 
ment of the Legacy, is come all to the Hands of the Feme 
and her Son. The Demurter was by the Don, fo? that the Thc Tenator's Per- 
Feme, who was the ſurviving Executoz of A. was only fon! Eſtate, in 
liable to his Legacies; and the Son being Executoz ak one fiapie in Kaul 0 
of A.'s Executozs that died firff, leaving an Executoz of A. his Legacies. 
to ſurvive, was not_p2tivy in Law, no2 accountable fo2 the 
Eſtate of A. which though tt be lo in Point of Law, yet inn? 
almuch as it was charged that the Son had gotten the Effate 
of A. the Demurrer was oder · ruled, the Court declaving that 
the Eſtate of A. in whoſeſoever Hands, ought to be llable to 
his Legacie. Weg W177 91963 24 06 7; 

And in Trinity-Term, 1665. this Cauſe was heard and 
decreed, 1 n a on vv n 
Note; The Rule ſupre ſeems founded on the Rea ſon of the common La ; far an Action is there- 

iven to ex in, againſt any Perſon s Execu on s poſſeſſed of an 

CCC 


Sc. againſt any erſon who is poſſeſſed of the like Eftate, See of Bi to diſcover Aſſets ; i 
x Ver: 106. a fem 49. Wha aro Allen, vide apt 14, 16: pſt 128, 349, 236, 397. 
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Fleming againſt Walgrave. October 28. 
8 r ' [ b , 8 bd + - > a | * #3 EE” as : 4 


\HE Caſe was thus: 900 l. was ſecured by a Leaſe fo? 
— A -Pears fo2 a Feme Sole, in Cate ſhe did not marry 
dition if ſhe mar- Contrary to the Liking or Sir Edward Walgrave and 

vich Conſent of his Lady; and if ſhe did, then to ſuch-JPerſons as Sir Edward 
N the und his Lady, o2 the Sur vivo; of them, ſhould nominate; 
Truſtees ſhall name, nd fo2 TUant of ſuch Nomination, then to Sit Edward Wal- 
or te gell eneng grave and his Lady, and the Survivoz of them; and in this 
to the Adminiftra- Caſe Sir Edw. Walgrave and his Lady were Leſſees in Truf. 
_w of the Feme The Feme Sole married without their Conſent ; Sir Edward 
2 132, dies without any Appointment, and ſo did his Lady who ſut- 
- —*.,* -  - vived him, and had after the Death ok Sir Edward made a 
general Deed of Gtft of all her Goods and Chattels to one 

Sandal. The Queſtion was between Sandal and Francis Co- 
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: pledike, who was Adminiſtrator to the Lady, and alſo to the 
| Feme Sole, who ſhould have the Benefit of this Leaſe? The 
9 Court was of Opinion, That it was not in the Power of 
i Sir Edward and his Lady to have diſpoſed of this Leaſe 
5 otherwiſe than koz the Benefit of the Feme Sole if ſhe had 
| | lived; and that Francis Copledike, as Adminiſtrato2 to her, 
= - and alſo to the Lady, was well intitled to the Benefit of the 
i Leaſe, and ſo decreed it. 
* Note; This c ems a Condition only in Terrorem, Ec. Vide ant. 22, 53. 1 Vern. 20. Poſt. 90, 141, 191. 
1 I | The 


Lord Chief Juſtice Bridgman. : 


* 


Dickenſon againſt Knowell. November 3. 


TT" ÞE Plaintiffs, were bound to one Crofts (to hom the e 
1 Defendant was Executoz) in 600 I. fog the Papment oni) adus Pay- 
of 300 l. Crofts was (equeſired by the Uſurper, and fo2 3001. - TR 
which the States owed. the Plaintifs,. they bad an Oper "© 5. 
from the Committee to retain the 300 l. of Crofts foz.Satil-. 
faction. The Bond was upon the.Ring's Restauration put 
in Suit; to be relleved againſt which, was the Scope of. the 
Bill. The Queſtion was, Whether the Defendant was 
barred by the Act of Qblivion?. uu 
Bridgman being pzeſent, he declared, pe conceived that the 
Defendant, inaſmuch as Crofts ſtill kept the Bond, and the . 
Money was not actually paid, but retained, was not diſchar- | | 
* by the Act of Indempnity. But it was referred to mae 
a Caſe. 


What ſhall be a good Payment in Equity, ſee Mortgages, and 3 Chanc. R. 3, tot. 1 Chanc. R. 


6, 94. 1 Vern. 24, 34, 150, 468, 469. 2 Vern. 606, 607, 265, 569. New Caſes in Equity, 60, $9, 
118, 171. 
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2:43 . 0O TBE 3 4 | 
Rand againſt Cartwright. X November F 


A Man makes a voluntary Deed, and then a Yoztgage 
of the ſame Lands. The firſt Deed upon a Trial at 
Law is found fraudulent ; he to whom the Dee 
exhibits a Bill to redeem the Moztgage. 


d is made, 


Jt was held, That though the firſt -Deed- was fraudulent, A voluntary -Con- 
becauſe voluntary quoad the Moztgage-money, - & pro tanto, veanee precedent 


pet that it was good as to the Equity of Redemption, and 1 


would paſs that; -fo2 that a voluntary Deed will bind the: prevailed fo as to 
Party that makes it, and his Peirs. But the Matter was Nen Eqviry of 
compomiled, | | TS 18 is 23-390 7 * hoſt 190, 217, 
* be Vern, 100. 


6 | | „I Cban. R. 146, 173. 
E VV Juſtice 2 'Chanc. R. 74. , 


An Act of Indemp- 


a > SG 2» 3. - — 8 
n r —_— 
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60 Term. Mich. 16 Car. II in Canc. _ 
Renneſey againſt Parrot. December 15. 

| = 4 wy acted TUAW 5T: * 

Legacies payableat pe Plaintitfa were L egateeg, their Legacies to be pai 

— ä 1 U W — Pears of Age. - They luggeſt tber had 
arvian pays, C 


the mean Time. 19 Bas and by their Bill a Gn 


da 2 | | |; | | | | » 
x Fo». 455, 3:4 the Defttipatit, who is the Exycutoz of the Will, woe gl: 


2 Vern. 31, 199, | 4 | q LY Ae | ete 
:33, 5% 546. "Che Detendant demutred z fox that the Plaintifts were 
27. Woe Equiry under Age and their Legacies werk not to be paid till twenty» 
may do in this ite, and to had no Caule of Sult. 
_ Callios foz the Defendant, and. none fox the Plaſntiff. 
The Dt urrer over ruled. 0 875 340% 


8 nity N 1 * ſit; beſides the 6 
No doubt may interpoſe, and order the Payment as they ſee fit; ] 
is 3 75 _— though ſolven in futuro; and as it ſhall 80 19. | Bxecutors ny , N 


Death, à fortior; it ſhall de paid to him to ſupport his Life. 
De Lord Chancellor. 
Criſpe againſt Nevil. December 16. 


intif excepts to the Anſwer. The Exceptions 
Anſwer is report- wo 5 be Maſter cer ifies the Anſwer in⸗ 
e Mens: in the Points excepted to. Tben the Defendants 
Defendant, if he an- ſufficient in the Points exc 
luer again, vith- füllly anſwer to the Charge 'of the Bill. But in truth the 
our excepting, is Exceptions were longer than the Bill.” "The Batter upon f 
ro anne 00-64. Reference td the ſecond Anſwer, epos the Atifwer infulfich 
though the ſame nt in the Points excepted unto. The Dekendants exkept 
23388 unto the Report, and upon Debate the Dekendants Counſel 
Anſiers, Oc. wide inſiſted they had anſwered well to the —_ _— oo 
. Barter but whar cn 
1 Vern. 74, 344, 470+ the Bill. But the Plaintiffs L0 | glad the fir n 
z Fern. 344 © almuch\-as the Defendants did not except ag ; 

 Repozt, but Had fince anſwered, they 


29 
** 


When the firſt 


ad admitted they 
ought to anſwer to all the Matters of the Exception ; and ſo 
it was ruled. 


2 | s * . . . . if may amend 
re; 1 Rule now is, where an Anſwer is reported inſufficient, the Plainti 
1 Bl 1 Coſts, Ss. and thereon compel the Defendant to anſwer all ſueh new 


Matter as is ſet forth in the amended Bill. D E 
2 | 
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Cocker Xnight, and the Lady Elizabeth his Wife, 
Daughter and Heir of Edmund Ludlow, Son and 
Heir of Henry Ludlow, againſt Beyis. Jan. 23. 


| PO hearing and debating the Matter in Queſtion Mortgage and a 
between the ſafd Parties this preſent Dap, in Pꝛeſence Deeree enrolled to 
I of Counſel learned on both Sies, the Subſtance of the 25=cjo©b7 anime 
Plaintiff's Bill appeared to be, That Henry Ludlow having of inevitable Ne- 
boxrowed the Sum of 2000 l. of Peter Bevis, the Defendant's sehen, Fr, ue, 
Father, did fo2 Security of 1000 l. thereof, by Andentute dated an Origin Bl 
Sept. 25. ann. 5 Car. 1. demiſe untothe ſaid Peter Bevis the Mn Vide ant. 3, 52, Sc. 
no of Kingſton Deveril, with its Appurtenances, ta the Term 
of 99 Pears ; and foz Security ok the other Sum, did by 
Indenture the 7th ok the fame Month, in the Pear \afo2eſa(d, 
demife ſeveral Moods called Sawiey, Eulel and Ely, and 
divers G2ounds, unto the laid Peter Bevis koz the Term of 
99 Pears afozeſaty. And that the ſaid Peter Bevis, by Inden - 
ture 29 Ottob. 5 Car. 1. did re-demiſe the ſaiv Mano of | 
Kingſton Deveril, with the Appurtenances, untothe wm 2 | 
udlow, 


Term. Hill. 16& 17 Car. II 
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£2 
* 


1 8 CPP | 
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ther with the now Plaintiffs, abou 


Ludlow, fo the Term of 99 Pears, rendung a yearly Rent 
unto the ſaid Peter Bevis of 1001. at Lady-day and Michael- 
mas, by equal Potions, during the Life of Suſan, the Mile 
of the ſafd Peter Bevis, and Richard Cubbel, and the longeſt 
Liver of them; and by another Jndenture dated 9 October in 
the ſame Pear, did re-demiſe the {aid TWoods and Ozqundg 
to? the ſaid Henry Ludlow foz the ſame Term, rendung 
unto the ſaln Bevis 100 l. per Ann. during the Life of Ni. 
chard Bevis, William Bevis, and Sabaſtian Iſaac; which ſaſh 
Lands at the Time dt the afozementioned Gzants were wozth 
to be ſold Boog J. und that fo2 fix Years-and an Palf the (aid 
Henry Ludlow bid duly pay the (aid Rent, amounting to 
13001. and that fox Non · payment thereof, about the Pear 1640. 
the ſaid Bevis made his Entry, and received the P?2ofits there- 
of ; whereupon John Ridout, Gent. and Elizabeth his Mite, 
fonyerly the Mike and executrir of Edmund Ludlow, 'toge- 

| Eaſter-Term, 16 50, ex. 
hibited their Bill into this Court to have a Redemption of 
the kald Yoztgage, paying what ſhould appear due on the 
fatd Account. | * 
- Upon hearing of which Cauſe in Novemb. following, it was 
o2dered and detreed by the Conſent and Agreement of the 
Parties, that the then Plaintiffs ſhould pay all the Arrearages 
of the ſaid Rents at 1601. per Ann. and that upon Payment 
thereof: the [ſaid Bevis ſhould re-convey. the ſaid moztgaged 
Pemiſſes unto the then Plaintiffs, oz to whom: they ſhould 
appoint ; and to that End did appoint an Account to be taken 
by Mz. Rich, then one ok the Maſters of this Court; and 
what he ſhould find due was to be paid, 2001. thereof at 


_ Chriſtmas then following,/ and the Reſidue at the End ok ſir 
Months, and x Months then next following, by equal Poz 
tions: Purſuant to which Oꝛder, the ſald Maſter certified 
there was due to the ald Bevis the Sum ok 4640 l. muhich 
Sum was made up ok Intereſt during the late Troubles 

at 8 l. 108. per Cent. which ſald 200 l. was duly paid at 


the Time pzefixed fo2 that Purpoſe. But the Plaintiff being 


u Colonel in the King's Army, and about the Time allowed 


fo2 the latter Payments, being engaged in his Majeſty's 


Service at Worceſter, was fo2ced to leave the Kingdom, 
und thereby diſabled to make Satisfaction accozding to the 


Decree ; nevertheleſs did wite to the ſald Bevis to- ſell 
Part of the (aid Lands, and pay himſelf what was due to 


him, who accowingly ſold unto Sir james Thynn, and 
others, fo much of the ſaid Pꝛemiſſes as raiſed the whole 


Money, 


Money, and pet continued the Poſſeſſion, and receibed the 
whole Pꝛoũts of the Reſidue of the Lands, and about four = 
Pears ſince died, whereby the ſaid Pꝛemiſſes came unto the 
Defendant his Son, as Adminiſtratoz of the ſay Peter Bevis 
his Father, who continues the Poſſeſſion thereot: Therefoze 
that the ſaid Defendant might come to an Accaunt with the 
Plaintiff fo2 the Melne Profits by him: received, and that be 
map re-convey the moꝛtgaged Pꝛemiſſes to the Plaintiff, o ts 
whom he ſhall appoint, be being willing to ſatisty the Defen- 
dant if any Thing ſhall be found: due to him on Account, is 
the Scope of the Bill Ann wd 
Uhereunto the Counſel fo2 the Defendant -inſiſfed, That 
there was ſuch a Decree as in the Bill let fozth, and that As 
fo2 the Monpayment of the Money computed due, which con⸗ * 
ſiſted only of the Arrears of Rent, without any Jntereſt fo 
the ſame, the ſaid Decree became abſolute ; upon which > 
the faiv Oefendant reſted ſatisfied,” and the Sale made ta 
Sir James Thinn was not purſuant to ſuch: Letter ſent by 
the Plaintiff, but old on the ſaid Peter Bevis's own gc- 
count, and wherein the ſaid Peter Bevis hath given a gene. 
ral Marranty, wherein he hath bound himſelk and his Heirs 
in Perpetuity, which he would not have done foz a third Per⸗ 
ſon's Advantage. pp gy | 

This Court nevertheleſs, after long Debate of the Mat- 
ter, and hearing what could be alledged by Counſel on 
either Side, and reading of the whole Pzoofs taken in 
this Cauſe, and of the Decree made in the-fozmer Cauſe, 
which appeared to be made by Conſent, was fully ſatisfiey Decree in Nature 
that the Decree was in the Nature of a Boztgage, and but ni) a Sceusle fes 
a Security ko: Boney, although the ſame was made abſo-. Money. * 
lute, and the ſaid Leaſe to Mz. Bevis confirmed. And inal. $* * Lern. 3, 88, 
much as the Conſent and Agreement of the lad Parties was 1 Ju, * 
in Part executed by the Payment of the ſaid 200 l. and the 
Conditions of the Times being then ſuch, that, as appear 
ed by the Defendant's own P2oofs, that Part of the Lands 
could not be fold, by which the Plaintiffs could not make 
Satiskadion of the ſaid Decree, notwithſtandmg a continued 
Endeavour appeared in the Plaintiffs to that Purpoſe, as his 
Delire of Sale of Part of the ſaid Pꝛemiſſes to Sir James 
 Thinn, and Sale made by the ſaid M2, Bevis, and much 

Montes received by him, by Fines and otherwiſe, of ſome 
of the Tenants of the ſaid Manoz. And it alſo appearing 
that this Court hath very often in ſuch like Caſes of ine. 
vitable J2ecelity, and no wilful Default appearing in the 


Party, 
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* forecloſe the Mo- 


| 


ty; enlarged'the Cime as tu the Perfoymance of the De- 
cree, notwirhſtanditig! ſurh Deovees habe been ſigned” aud 
z and this appearing! to be new Matter (ableqtienc 


Where a Decree to 


ney not paid, the 
Cot in Cafes of inrolled 


inevitable Neceli- to the ſaid Decree,” Was alls | vt 
Zine, tho the De. Pable'of "Relief in this Court, aud de chere tink fir, any 
eree be ſigned and ſo Oꝛder and derree, That both- Parties vo proceedv to an Ac⸗ 
C . Bird Knight,” ohe 
New Caſes in Equity UH the, Ste. And the Plaintiff is at Liberty to take gut x 
6. Commi ſſton in the Country'foz'Pzoof ot ny Thing relating 
— RR ſat Account; upon which Account the Maker ie t 
ed by original Bill allow Unto the Defendant the whole Wonepdeereed, with-Da- 
upon Matter ſubſe- Mages fox the ſame face the Time the lache ſhould have been 
quentrorneDecre$ paty by the Decree, debuting the zoo already paid as afoje- 
* ſatd ; and that the ſaty Defenvant . Bevis do alto account 
befoze the ſaio' Maſter fo? what he really made and recefvey of 
the (atv Manoꝛ of Kingſton Deveril, by Gzanting Eſtates e 
otherwiſe ; as alſo the P2ofitg made hy the Moos called Saw. 
ley, 8c. by the Defendant and his Father, befoze Sale there: 
of unto Sit James Thynn; and alſo in Making and Con- 
firming' the Tenants Eſtates in the ſaid Premiſes, which ald 
Effates, together with the afozelatd Sale tothe fald Str James 
Thynn, the Plaintiff is hereby decreed to confirm, and to 


diſcharge the Defendant, his Heirs, 8c. of all Covenants 


enteed into thereupon, 8c. And the ald Baſter is to appoint 
a Time and Place foz Payment of what hail appear due; 
upon Payment Wwhereof, it is decreed, the Defendant hail 
re:convey the fad moꝛtgaged Premiſſes, unfold as akozeſald, 
to the Plaintiffs, oꝛ whom they ſhall appoint, freed of all Jn- 
cumbzances done by him and his Father, oz any claiming by, 
from 02 under the (aid Peter Bevis, the Defendant's ſald Father. 
The 18th of February, 17 Car. 2. upon Re-heating the ſald 
Cauſe, the ſaid Ozder was confirmed, | 


And ſee New Caſes in Equity p. 6. Where after a Decree ſigned, inrolled and exempli „ the. 
Plaintiff had Relief upon an original Bill. Ant. 55. | plified 


The Lord Chancellor. 
Woollet againſt Roberts. January 27. 


AT the bearing, the now Plaintiffs offered a Vll er⸗ 
hibited foumerlp by the Defendant againſt the now 
Plaintiffs in Evidence, to which it was agreed the now 


Plaintiffs had anſwerey. The now Defendants * 
2 R 
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ſafisfiev the Plaintiffs are ca- 
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Term. Hill. 16 & 17 Car. IL in Canc. 
har the Bill ought not to be read ko: Evidence againſt them, 4 Bil! in anocher 


| Cauſe no Evidence 
nieſs the Plaintiffs could pzove it was exhibited by the now z inſt the Plaintiff 
Batendant B Direction 02 Pubity; againſt 


fo2 any Perſon may file a in it, vunles it be 
Bill in another Perſon's Name,” And the*Court were of Pre co be exbi- 
Opinion that it ſhould not be read, unleſs it were p2oved to vit ol 
have been erbibited with the Pzivity ot the Party Piaintiff 
the mY CL ESEN Sw | | 

* *, 2%. are allowed =« Evidence, or not, vide Carſ. Cane. 1 50, Ver 
. g gg Tennis Fg TR , 107 
Poſt. 73. * » LISA 2 GESSIZE, LICE & hon fad 


» 


Juſtice Firrel. 
Sewel againſt Freeſton. 
On a Plea and Demurrer. 


pE Bill was after Qerdict in an Action of the Caſe, A Bill after a Ver- 

The Equity was, That the Defendant had wait a Let. gc it. Caſe, on 
ter, which the Plaintiff could not p2ove at the Trial, which ter in Dofendant' z 
would have diſcharged the Plaintiff; and ſo ſets- fo2th. the Cognizance, which 
Subſtance of it, and that the Batter lay-only in the Defen- . F/aincif could 
dant's Cognizance, and ought to be anſwered ; and that the T:: 
Plaintiff's TUitnefſes were beyond the Seas. 
The Plea was of the Uerdict, and that the Effet of the 
Letter was given in Evidence at the Trial; and Demurrer 
was for Want of Equity. edge e 

On Debate, it was inſiſted, That there was not any Prece- 
dent of a Bill in like Caſe after Verdict; but before Verdict 
might be proper for a Diſcovery. Payton and Humfrey's 
Caſe was cited foz the Plaintiff; but anſwered, That was koꝛ 
Matter diſcovered after the Trial, but no ſuch Batter p2e- 
tended here: And as to the Allegation of the Plaintiff's 
Witneſſes being beyond Seas, if the Plaintiff could not 
have them at the Trial, it was anſwered, That upon an Af- 
fidavit of that at Law, the Court there would have ſtayed the 
Trial. And the Caſe was referred to Pꝛecedents, and after 
the Plea and Demurrer allowed. ; | 


Of Relief deny'd in Equity after Verdi&s, & econtra, vide 1 Vern. 176, 2 1 
147. 3 Chan. Rep. 17, 25, 55. New Caſes is Equity, 30. 3 um oO 
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＋ Gower againſt Baltinglaſs. 37 May 26. . 
t 47154. al . o 


Ape Bill was to diſcover a CUriting, which tis ſup» 
- poſed' the Defendant the Lady Baltinglaſs had con- 
- @ cealed, ſhe having gotten a Trunk of TUritings by 
Defendant's Coun- A Trick from a Pater of the Court. The Defendant had 
ſl ordered to have put in four thſufficient Anſwers, and delayed the Plaintiff 


„ eight ears; and upon the fourth inſufficient Anſwer, was 


ſhe was to be exa- Oꝛdered to be examined upon Interrogatories; und now, upon 
mined. Potion, ozdered that one of her Counſel ſhould attend in the 
next Room when ſhe was examined, to adviſe her in any 
Matters of Law if ſhe ſhould need it. And afterwards, on 
another Day, owered' on Debate, That her Counſel ſhould 

ſee the Intercogatories, but not have a Copy. N 


Of Examining Defendants on Interrogatories on Contempts, &. vide Curſ. Canc. 94, 24% 2 Fer. 
n 435. 3 Chan. Rep. 90. 2 Chan. Rep. 18. ; | 4 
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Love and others againſt Baker, Roll, and Clutter- 


1 Y —_ : . "T" 4 * 
4 " TRE. 4 * * 3 *. | * 4 Ss * 4 
* y we 2 i - "+ — * A * 


 -7 pe Defendants bzought a Joint, Arkan at Leghora 


againſt the Plaintiffs, and had there atreſted the | 
Plaintiffs Goods, The Defendant Baker being here, and a $442 fri'a 
the other Defendants at Leghorn, Baker anſwered bete, and 52 one Defendane 
by Oꝛder a Subpœna left with bim was to be good Service be % Services 
fo2 the other Defendants, and thereupon an Attachment for rhe ocher De- 
fo? want of an Anſwer z and upon this an Injunction was agen beyood | 
granted to ſfap. the Defendants Pyoceedings. at Leghorn. 1:4, cif. conc. 6, 
Now the Defendants moved to diſſolve the Fnjunctfon, and 25, 54, Ec. and 7x 
inſiſted it was a new Cale. | r 
The Lozd Chancelloz concei | 


, | 3 2 Vern. 
bed. it to be a dangerous 1 Vern. 172+ 
Caſe to ſtay their Suit there, and ſo depzive them of their 
Remedy. To which it was anſwered, All Parties might have 
Juſtice, and be fully heard in this Court: But the Plaintiffs 
would be without Remedy, ik the Defendants pzoceeded- at 
Leghorn, and got Poſſeſſion of their Goods, And the Court 
declared they would adviſe with the Judges herein; and at. 
terwards the Lo2d Chancelloꝛ declared, he had adviſed with 
the Judges, and that they were of Opinion the Anjunctfon 
ought to be difſolved. Sed quzre ; ko all the Bar was of 
another Opinion. Jt was ſaid, The Injunckton did not lie 
fo2 Fozeign Juriſdictions, no2 out of the King's Domintons. 
But to that it was anſwered, The Jnjuniton was not to the 
Court, but to the Party. | 


- The Lord Chancellor. 
Smith againſt Pemberton. 8 May 30. 


Toe Hoztgagee had aſſigned the Boztgage, The Bott- au Money reatty 
gagoꝛ comes to redeem. The Queſtion was, If what duc and paid by 


was really due to the Mortgagee when he aſſigned, for Prin- 3 ” = 


cipal and Intereſt, and paid him by the Aſſignee, ſhould. be taken as Principal 


taken as Principal, or ſo much only as t 73 irſt *gainſt the Mort» 
2 Pal, y as the Mortgagee firſt eee from, th 
| a g . ime of the Af 
| ment. 5 


7 


I 


—— Falch. 17 Gar. II. In Cane. 


— = 3 ——— — 7˙—ꝛ no — — — 


was due to the Martgagee, ſhould. Principal to the Aſſigneę. 


But the Acceunt between the Mortgages and amener way 
not to conclude the Wa2tgaga?, but the Baſter to ſee what 


ald the woe 1 fo2 if me YN: 


* TBE 
10 other wile. 0 


N 


5 [fx 
1 * 
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be Lord - "LO WS = 7362 Wh 
Chief Juſtice Bridgman. 0 
Baron Turner. 1960 


The Maſter of the Rollt 6 | 20g 


Lord Digby againſt Langworch. May 3 O. 


Tad. W Hether Tenant in Tofl of a Truſt Bede in 
RT Tail to another; if the Tenant in Tail by ſuffer 
Remainder in Tail A Recover, that Recovery ſhall bar the Remainder, whie| 
zo another, tall (6 19 ſettled Intereſt veſted. 
der. Ant. a9, Bridgman was of Dpinjon it ſhould not. But it was te- 
ferred to a Caſe 10 and the Judges to conſider of it, See * 


Cate of Goodrick and Brown, fol. 49. 


See 2 Vern. 132, 226, That not only 8 Common . (and that aaa will bar an Ula 
Tail in Truſt; but that bare Artieles 1 bar an Entail of an Equity, and à Child in ventre ſa men 
may de vouched, ibid. 711. Alſo 1 Vers. 10, 440. That when ſuffered by a Cefting; Truſt in Tall, 
it bars the Entail and all Remainders. 


The Lord Chancellor. 
Chief Juſtice Bridgman. 
Judge Archer. 


Sherly Eſq; againſt F agg June I. 
Upon a PLEA. 


A Purchafr Trom "I YEE E Plaintiff by bis Bill made Title to the Lands in 
ore R Mueſtfon by an Intail of his G2eat-G2andfather, 
Title, gets B.'s Ti- 9 Jac. whereby the Pꝛemiſſes were limited to the Gzeat- 
ts D060s. - Gxandfather ko; Life, Remainder to the Plaintiff's Gzand- 
father by Name fo2 Life, Remainder to the Plaintiff's Fa- 
ther by Name fo2 Life, Remainder to the firſt Son (which 
the Plaintiff * and other Sons in Call, and ſhews how 


by 


— —— 
Opwered, That all Monies N paid by the Aſſignee, that 


was really due at the Alignment, and whether he had really 
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— —— « Wr 

by Utrtue of thoſe Limitations the Gzeat-Gzandfathet, Gzand- 
father and Father did enjoy during their reſpective Lives, and 

the Plaintiff's Father dien about ten Years ſince, the Plain. 

tiff then an Infant of ten Pears bid; and that the Plaintiff 

ought to enjoy by that Settlement. And the Bill coniplain'd , purchaſer from 

that Sir John Fagg and the reſt ol the Defendants dad en, A. of Lands whick 

tred into ſeveral Parts of the-Paemiſſes, and dip dibidethe = makes Ticle 9, 

ſame among them, having gotten/ the Evidences..andthe king our. „ fi. 

Settlement, and did conceal the lame; which the (aſd Sir tle, is not bound 

John had gotten into his Þands from one Walter, tog a Re- ** cover tbem. 

ward to him, oz otherwile; and be han altered and confound: , 134. 

ed the Bounds and Mames of the Land: And to to haue 

a Diſcovery of Evidences, and the Deed of Settlement, 

and Delivery up of the lame, was the Scope of the Bill. 

The Defendant Fagg pleaded, That fo2 68701. really paid 

to the Earl of Thanet, he purchaſed the Pꝛemiſſeg of him by 

good Conveyonce at Law ; and demands Judgment, Whe- 

ther he ſhall further diſcover his Title, or any Deeds or Evi- 

dences to weaken it > And upon long Debate, after a Caſe 

— the whole Court was of Dpinton that the Plea was 


See of Pleas and Demurrers to Bills for Diſcovery bad Des, Sec „ 6 banc 
o „ 2 Cha R. » 0 - 
Caſes 4, 133. 3 Chanc. R. 6, 17, 50, 53, 55- Curſ. Canc. 125, 157, 305, Sc. EST 40 


212, 273, 308, 399. 2 Vern. 35, 50, 98, 380, 361, 471, 591, 38, 442, 463. 
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making out B.'s Ti- 


2 Chanc. Caſes 4, 
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. The Lord Chancellor. 
Baker againſt Shelbury. February 10. 


nd 


ÞE Bill being to be relieved againſt an Appzentice, 
Bond and Articles, and to have them up. Upon 
bearing, ozdered that the Defendant do within a 
The er certain Time (viz.) one Pear, bzing his Aﬀion, and go to 
Apprentice'sInden- the Bond and Articles to be delivered up. And the Reaſon 
— that was given was, That if it were at the Defendant's 
choice to- ſtay his Action as long as he pleaſed, he would 
ſtay-till the Plaintiff's TUitneſſes were dead. And it was 
ſaid it was uſual in the Caſe after Appzentices were out of 


their Time, to exhibit a Bill to put their Maſter to ſue 


their Covenants within a certain Time, oz elſe to deliver 


up their Jndentures. 


Of Relief in Equity between Maſters and their Apprentices, Servants, Sc. ſee 1 Vers. 95, 136, 
208, 460. 2 Vern. 64, 492, 518, 643. | 
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De Lord Chancellor. 
Digardine againſt Swift. February 22. 


s Er | 
T TPON a Botſan;. it wits bre That where one of the 7h Solcivr u. pay 
Ui at Law fo 13 plaintiff had proſecuted a Suit in E- Party eee 
quity in the Plaintiff's Name in bis Abſence, the Plaintiff not vide poſt. 86, 87. 
being to be found, and the ſaid Perſon his Bail acting through- 

out the Cauſe in this Court as Party and Solicitor, that the 


Solicitor ſhould pay the Defendant here his Coſts. But this 
was in Reſpect he was Solicito2 and Pzoſecutoz, and not as 
Bail; foz there being other Perfongs that were Ball, the 
Court declared they would not charge them with the*Cofts. 
And the Maſter of the Rolls, to whom this Matter was koz⸗ 
merly moved, as concerning the Solicitors paying the 
Coſts, deſired to ſee Pꝛecedents befoze he made any O2der ; 


and declared in this Tale, That if there were any one Prece- 
dent, he would make the Second. 4s 


And note, in the Caſe of Scandal, Sc. in a Bill or Anſwer, tis — a comme- in 
nable Practice to charge the Counſel with Coſts. Fe #4 | So" oP 


The Lord Chancellor, 
Juſtice Windham, 
Baron. Turner. 


Drake againſt the Mayor of Exon. February. 


Lefſo2 and Leſſee foz Pears, the Leſfſo2 covenants with Bankrupts, vide ant. 

the Leſflee and his Afligns to renew, then the Lefſee be- 1 7e. 232, 275, 
comes Bankrupt, and Commiſſioners of Bankrupt afign 27... of 
this Covenant, The Aflignee bzought this Bill to have the Bankrup: cannot 


Defendant, the Lefſoz, renew to him. The Caſe was re- alen a Covenanc 


ferred to Juſtice Windham and Baron Turner, and they cer- . 


tified the Platntiff ought not to be relieved : and nor Money agreed 
diſmiſs'd, | s . lo be was for a Purchaſe , 


Sc. Sec 1 Vern. 94, 
95, 267, 268. 2 Vern. 96, 97, 229, 428. 


Serjeant Nudigate, who was Counſel fn this Caſe fo2 2». Whether they 
the Defendant, ſaid, Jt had been ruled in this Court, that neten an Equi, 


Commiſſioners of Bankrupt might allgn an Equity of See z You. 15 cr 


Re | h an 
vemption of a Poztgage. But quzrez ko? it ſeems to d eve of «n 
Perſon. 2Vern.229. 


E 


Bur chey mayLega- he againſt the Statute, ' which enables them to the Benefit of of 


— 88 ” 


ill. T '& 18 Car. II. in Cane 


Term. 


eien See alen az q Condition that is perfoxmed, aud not fopkeited. 


And note; all Statutes relating to Bankrupts bind Courts of _ as well as thoſe at Lan, 
2 Vern. 697. 


Ge L 8 2 
Judge Windham. 


Lawrence againſt Braſier. 


Money Payable By A was entred into bekoze the Wars, conditioned 


moderated in Re- to pap 401. per Annum, fo? twelve Pears, out of the 

ſpe& of the Office, Pꝛoſits of. an Oflice, which was taken away by the QAſur- 

t iſ which it v5 pers. And the Obligoz being ſued on the Bond, and the 

way. Office revived, he exhibits bis Bll to be relteved againſt 
o_ —__ $3,84,126, the Bond. The Obligee inſiſted, That the Office continued 
ſome Part of the twelve Pears, and being now revived, the 

Obligo2 ought to pap the 40 l. per Annum, fo2 twelve Pears, 

02 be diſmiſg'd; fo2 the Obligee having the Law. with him, 

ought not to be hurt in Equity, without Satigfaction accoz: 

ding to the Condition. 

Jt was decreed, That the Obligoz ſhould pay the 401. per 
Annum, fo2 ſo many Pears as the Dffice continued, and there- 
upon the Bond to be delivered up. 

Note; This Caſe and thoſe hereafter, pag. 74. 78, 83, Sc. are founded on that general Rule 

That Equity relieves againft Accidents ; vide Max. Eq. 27. and the like againſt Force, as the Caſe o 

Harriſon verſus North, poſt 83, 84. So of Frauds, &c. vide poſt. 133, 134 And the old vert is well 


known, vix. 
For Fraud, Force and Accident, 
Equity is Relievant. 


Quere if the Caſe ſupra, and that poſt, 83, 84. be not Exceptions to this Rule > 
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Baron Turner. 
Terwit againſt Greſham. March. 


Rydered upon long Debate, That Depoſitions of IUit- Depoſition in « 
() neſſes taken in a fozmer Cauſe thirty Vears fine, ene Cauſe be- 
where the ſame Matters were under Examination zer aint ag 
and in Jie as in this, (the Point being concerning In⸗ hat claims not un- 
cumbzances and Dampnification in both Cales) ſhould be $227, et 
made uſe of in this Caule, albeit the Plaintiff in this 1. 65. 
Caaſe, and thoſe under whom he claims, were not any . 95: . 
Parties in the kammer Cauſe, inaſmuch as the Tertenants Bg © 
were then Parties, and the now Plaintiff's Title did not X.. 100. 4. 
then appear, and the TUitnefſes were dead. And Pꝛecedents 
were cited fo2 this between Trinity-Hall and Doctors Com- 
mons, where D2. North's Depoſitions taken in a fozmer 
ancient Cauſe, where neither of the now Parties were Party, 


were read. And the like between Culton and Vaughan 


Where Anſwers or Depoſitions in Chancery may be read as Eviden F | 
cited ſupra, and 1 Vern. 53, 161, 413. 2 Vern. 447, 472. de, or not, vide the Caſes 


. The 


Poſt. I 75, 236, 233. 
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The Lord Chancellor. 
Ard (off Viera Marne 7 


Mey a. 1 * 1 A 4. 4a Þ. 3 3 ys Sit, | 
Where the Heir Fp E Cauſe being heard about 1664. and one Point be. 
* ee ye I ing, That the Obligoz having paid a Debt. of his 
Anceſtor, ſhall re- Anceſto?'S upon Bond, might be re- Imburſed His Boney by 
cover” mg "oy the Executoz of the Dbligoz, who had perſonal Aﬀets, the 
See Mex. Ef. ig, Beit being fozced to pay the Debt by a Suit, it was de. 
2 Chane. Ca. 5, 84, Creed the Executoz ſhould. re-fmburſe the Heir as far as there 
1 he, 36, 37,436. were perſonal Allets come to the Executoz's Hand. And 
2 Salt. 449. Upon Exception taken to a Repozt in this Cauſe, which 
came to be heard befoze z. Baron, Atkins, 29 Junij, 1669. 
there was this Point: TUhereas A. alone was bound to the 
Teſtatoz, the Executoꝛ delivered up the Bond, and took ano- 
ther to-himſelf foz the lame Debt, whereby, as was alledged 
by the Counſel of the Erecutoz, the Security was bettered ; 
And whether this in Equity ould be charged as Aﬀets in 
the Executo?'s Hands, he having delivered up the old Bond? 

was the Oveſtiom . Gt 
where thedeliver- Againſt the Executoz it was fnſiffed, That the Taking the 
ing up on new Bond had alter'd the Pꝛoperty of the Debt, ſo that if 
id taking « new the Executoꝛ died Inteſtate, his Avmintſtratoz would have 
Bond to himſelf the Debt; whereas if it had reſted on the old Bond, the Ad- 
for che Debt, in miniſtrato2 de bonis non of the firſt Teſtatoz ſhould have it 
Equity to charge ſubject to the firſt Teſtatoz's Debis, It was admitted that 
the Executor with gt Law this did charge the Executoz-as a Converſion and 
det Niobe. ® Receipt of ſo much of the Eſtate. But it was inſiſted, That 
Ant. 51. Poſt. 88, in Equity he having taken the lame Perſon, and another 
R bound, and offering to aſſign the Bond to the Heir it 
ought not to charge him, eſpecially when the Heir is 
Plaintiff in Equity, as here. And it was ruled, That the 
Executoz ſhould not be charged with the Money by alter- 
ing the Security, but that he ſhould align the Security to 
the Heir. | 
For it is not Equity that the Execuror ſhould ſuffer for his Care in taking a new Bond with 


further Security; and the Debt was loſt, not by his Default, but through Accident only, againſt 
which Equity relieves. Vide Max. Eq. 27. ant. 72. poſt. 83. 


The 
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The Lord Cliandeltor... 1 
The Maſter of the Fol. 


{| Saiplece 110 gut 


Þ E Bill ſuggeſted, That the Defendant did endeavour e to 

to ſet up a Mull, pretenved to be made by one that w's Ear no 6 
died in the great Sicknels in London, and that the Defen- . oy Mine ws 
dant was Executo? of ft; whereas there was no ſuch real « pretended Exe- 
- Will, but obtained unduly, nd that was conteſted in the de rg ah bis Tir 

Spiritual Court; and yet 1 8 in the interim torſhip were ſet- 

being inſolvent; endeavoured t in the Debts due to led in the Spici- 
the Eltate. Ede Defendant ed; kor that" the Bill Court. 
contained no Equity, and the Suggeſtion of Jnſolvency 
might be made againft every Exetutoz. But the Demur- 
rer was 3 and upon Motion it was ozdered, That 
the Debtozs to the Deceaſed s Eſtate * rao fo to Pap 
any Monep kill the Matter fettked in the Spiritual olirt 


And note, That upon Examination this was found to be a 5. 
forged Will, and the Defendant i ſtood in Kh Pillory _ 
for it. Auer, It done without a Trial at Law? 


See 1 Vern. 4. 292. of Frgaric examined i Chancery. 
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Of the Force and Effet of IojunBtons, wYY 
2 Vern. 116, 119, 519. 1 Chance R. 44, 52, Int 
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The me * Þ E Dekendant imploped the Plaintiff as bis Fado? al 
have ho Block: of beyond Sea, and brought an Action of Account a. 1 
ſtolen Cuſtoms. gainſt the Platntiff here at Law, and had Judgment = 
Ala. E. . 3. quod computet. The Plaintiff bzought his Bill-here to have 
VETO an Allowance upon Account fo; what he had ſaved in not 
paying the Cuſtoms fo2 thoſe Goods (which could not de 
allowed befoze the Auditoz, as was ſaid) ; and an Allowance Wa 
was decreed to the Plaintiff foz the ſame againſt the De- Y 


fendant the Jmployer ; and ſo it was referred to a Maſſer all 
to take the Account. Vide Smith and Oxenden, f. 25. and 


Borr againſt Vandale, f. 30. ., 


This Caſe is founded upon that general Rule of Equity, that he mall . the Satisfaction or 3 
Benefit, who would have ſuſtain'd the Loſs i. e. where he is not particeps criminis). See Max. Eq. 21, To.” 
22, 23, Sc. But if he be criminal himſelf, tis otherwiſe ; for no Man ſhall have Benefit by his bo 
own Crime. 4 FI 


Hampden 
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Ichard Hampden! made the 'Plaintif and his TUidob 8 
+ Executozs;-\under this Condition,” That if the Ut 5a) are Parties; 
dom married,” ber Executorchtn to ceaſe, and the Plaintiff che Condiron is 
to: be\ ſole Executox ͤuV 3roven : tbe other 
ted the Bill, to which the Defendant anſwered,” and leveral vive. 2. 31, 74. 
Owers were made; one (inter alia) by Content to refer Mat- PH. 277 
ters finally to be determined. Then ide CMtdow married, 
and it became a Mueſtion in this Cale, Whether the Plaintiff 
might proceed upon that Bill, (wherein there mas no Mention 
that the Midow's Executozchip was Conditional, but the 
Bill was by both as Executozs General) or whether he maſt 
bring a Bill of Revivor? And upon @ Reference of that Point 
to Chiet᷑ Juſtice Bridgman, he was ot᷑ Opinion he muſt bring 
a Bill of :Revivo2 ; though Setjeant Fountain, upon modu- 
cing the Mill under Seal, whereby it appeared the Widow 
Executoꝛſhip was conditional, ut ſupra, did inſiſt, That there ol 
ry no need of Revivoz, This was the Reſult ok the:fozmer - 

vartes. - na. ans dine rid aum 02313 go 00! 12 

A Bill of. Revivor was bzought, which was to revive all the Demurrer, becauſe 
founer Pꝛoceedings, and particularly the Over by Conſent, more was prayed 


to be reviy'd than 


FF. 1 " P 
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The Defendant did demur to the Bill, fo that it ſought to can be. Vide axe. 25. 


revive that Oꝛder, whereas the Feme was a Party to it; and 2%. 226. 
ſhe being married fince her Executozchip, conſequently her 10,11. 
Conſent was determined. And upon Debate (which was the 

only CUozk of this Day) the Demurrer was allowed. 


In Court. The Maſter of the Rolls. 
Underwood againſt Staney. November 24. 


' "HE Obligee in a Bond of twenty Pears old, erhibits obligee in « Bond 
bis Bill againſt the Adminiſtratoz of the Pzincipal and lot, _—_— AO 

the Surety (upon loſs of his Bond.) The Adminiftratoz i®%#quicy. 1 e. 

faith by his Anſwer, that he hath no Aſſets. Upon hearing 196. 

the Cauſe, it was directed to a Trial, CUhether the Surety 
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Ein, Re e Deed Bond, they ſhould have Remedy 


l 


Poſt. 120. had ſealed and delivered the Bond; and a Uerdict had pat 

Latch. 24, 146 fed againſt the Surety, (viz.) That he had ſealed and entred 

into tbe Bond. dum fbe Couſe ranijug-back. +0 this-Cour, 

and the Plaintiff's Counſel pꝛaping a Detree fo2 the Plain⸗ 

tiff's Debt againſt the Surety, Serjeant Fountain (not of 

Counſel on either Side) lald it mas doubtful whether Equity 

ſhould in this Cale bind the Surety, who was not obliged 

in Law, but in:reſpect of the len of the Bond ; and that 

being loft, and the Surety ha bing no Benefit by (uo Con 

deration foz) being bound, he thought Equity after ſo lang 

a Time should not charge the Surety. The Maſter. ok the 

Rolls: ſaid he would fee ta moderate aud mediante this Mat. 

ter between the Parties; in oder to which, be was ſeveral 

Times attended by the Plaintiff; and the Oefendant making 

Default, he decreed” koz the Plaintiff. and afterwards the 

Cauſe was upon'a Cate made, bꝛought betoꝛe my Lozd Chan- 

celloz, who was of Opinion with the Maſter of the Rolls, 
and decreed it fo2 the Plaintiffo. 7 

Obligee in a vo- It was in the Debate of this Cale ſald, That if a Grantee 

luntary Bond loft, in a voluntary Deed, or an Obligee in a voluntary Bond, Joſe 

Equity. Vide ant. 74. | againſt the Gran- 

Mas. Eg. 29, 12. tor or Obligor in Equity. Tamen quære. But ik (0, no Mil. 

pegs = og. take in the Principal Cale, where the Bond was foz Boney 

Loſs as good a lent; and though the Surety had no Advantage, pet the 

Maar ay” ME Obligee had parted with his Boney, and Loſs is as good a 

Conderation foz a Pꝛomiſe, as Benefit oz Prot. 


Of Relief given where Bonds or other Deeds are loſt, &., vide Max. Eg. 29. ant. 11. Latch. 24, 
146, 148. New Ca. Eq. $6. 2 Chanc. R. 100. 1 Vern. 59, 180, 247, 310. 2 Vern. 35, 50, 98, 
380, 471, 476, 561, 591. And ſee 1 Vern, 59, 180, 247, 310. In what Caſes a Man muſt make Oath 
of the Loſs of a Deed, when he brings a Bill for Relief or Diſcovery touching ſuch Deed. Vide 


ant. II. g 
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Anno Regis 18&1 9 Car. II. 

"CANTCET LE: Mt :; 
In Court. The Maſter of the Rolls. 
Dr. Thorndike againſt Allington. Jan. 26. 

A Deviſe was to the Plaintiff. by the Defendant's Fa⸗ 


— 


ther (whoſe Son and Þeir the Defendant was) 
of 201. per Ann. out of a Refozy, with a Clauſe of 
Diſtreſs fo2 Mon-payment. ._ . 1 
The Olebe belonging to the Rectow was but of 40s. Remedy in Equity 
per Ann. and the Tithe not being ſubject at Law to a Dl. for a Rent, where 
ſtreſs, and ſo no ſufficient Remedy at Lew fo2 the Rent, . . fut ien 
thereupon the Plaintiff bzought his Bill to habe the whole 305. R. 11. amt. 32. 
Reckozp liable to the Rent, and the Defendant decreed to 
pay it. On the Defendant's Part it was inſiſted, That this | 
Court ought not to extend a Remedy beyond what the De- 2, 80 5. Pl. 1092. 
viſoz appointed, and the Plaintiff muſt take ſuch Remedy 74 . 
ag by Law he might. To which the Plaintiff's Counſel re- F,. 80, 120, 145, 
plied, That the Deviſo2 gave the Annuity out of the whole 47, 183. 
Reftozy, and intended the Tithe as well as the Glebe ſhould 
be liable to it; and that in Caſe of a Rent ſeck, where the 
_ Grantee had no Seiſin, this Court had krequently given Rent · ſeek without 
Relief by Decree here. But the Defendant's Counſel in- Seiſin recoverable 
ſiſted, That that was not like this Caſe, | becauſe in that 13 /, , 


185, 
Cale there was no Remedy at Law at all. ſi 
The 
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5 Term. Fill. 18 & 19 Car. II. in Canc. 
The Perſon made The Court decreed, | That the whole Reftozy be liable 0 
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Beverſham againſt Springhold. February IT. 


on nor to. A Perpetual Jnjunctin awarded againſt the Defendant, 
£ iritual Court. not to probe a Will touching a Perſonal Eftato-gnly 


Vide ant. 75 in the Pꝛerogattve Court. 


- Butnote, That in this Caſe it was directed by this Court to 
be tried at Law, Whether a Will or no; and found againſt 
the Will; and then this Injunction was awarded. \ 
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— 4 
© * _ 


Gilpen againſt Smith Knight, and Dame Dorothy 
wy bi Wife, and Zouch. 10% 70. 2 

Where the Huſ- 

band is bound in 1 


PO N a Re. hearing befoze the Low Chancelloz, Sit 

Rauhe kr Babes Edward Zouch ſeized in Fee of Lands, ſettled them 
Contra ds, Es, of on Truſtees after his Death fo2 Payment of his Debts, ann 
the Wife dum ſola. dies, leaving the Defendant Zouch his Son and Hefr, an 
1 om 25, 14;, Infant, and the Defendant Dame Dorothy his Widow: 
2 Very. 118, Ohe entereth upon the Lands, and taketh the P2ofits, (the 
Truſtees not at all acting) then ſhe marries Lloyd. After 

the Marriage, he continues to take Profits during bis Life, 

as ſhe had befozc, He dies ; then the Defendant Str.* **** 

Smith intermarries with Dame Dorothy, and ſhe being in 

Receipt of the Pꝛofits till that Time, the Defendant Smith 

continued to receive the Rents until the Defendant Touch 

came of Age. The Plaintiff was a Creditoz of Sir Ed- 

ward Zouch, and his Bill was againſt the Heir of Sir 

Smith and his Mike, and the Truſtees, to have bis Debt 
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Term. Hill. 18 & 19 Car. II. in Canc'. 
This Cauſe being firſt” heard at the Rolls; it was 
there decreev, That the Plaintiff's Debt ſhould” be paid, 
and that both the Lands and Smith (in Relpet of the Pyofits 
| taken by Dame Dorothy and Lloyd and' himſelf) ſhould be li- 
able to the Payment thereof; with this, Chat if: it fell on the 
Heir to pay the Debt, he ſhould have the *Benefit'of the De: 


cree to re-\mburſe him againſt Sir. .. Smith, ſo kat as the 
Pꝛoſits taken by Dame Dorothy, Lloyd and Smith did extend. 


From this Decree Sir „Smith and his Wife ap: Whetherthe ſecond 
pealed. And fo2 Sir ... Smith it was tnſifted, That mean 2 — 
he ought not to be charged with the P2ofits taken by firs of Land wrong- 
the Lady, oz Lloyd her fozmer - Þusband and "farther, unge ae fe and 


f XN N 2 mer H band, du- 
ee 1. aint Ide 1 1-161] 1tgatheth Cate. 
. ; N tea 
The Argument on Sir Smith's Part was thus: See Adar. Eg. 20. 


Either the Pꝛofits taken by the Lady and Lloyd were taken * 309. 

by Right: (fo2 there was a Pꝛetence the entred on the Lands . 7.5% 

as Part of her Jointure) oz by Wrong ; if by Wrong, then 2 Ve». 118. 
Lloyd the Mrong⸗doer being dead, the Tort was dead with 4453. 5 <td 
him, and ſo there was no Remedy to be anſwered fo2 that 7 
CUrong ; and compared this Cale to a Treſpaſſer, and the 


Treſpaſſer dead. Jf by Right, then not anſwerable over 
fo2 them. | 


Serjeant Maynard fo2 the Heir inſiſted, That both by 
Law and Equity Sir. .. Smith and the Lady were 
anſwerable fo2 the Pzofits taken by the Lady, and after 
by Lloyd; - as if Feme, Tenant pur vie, marry, and the 
Husband doth Waſte and dies, Caſte lies againſt the 
Mike. And compared it to the Caſe where a Feme Ere- 
cutrir takes a husband that waſts the Teſtatoxzs Eſtate, 
a Devaſtavit lies againſt the Feme- after the Þushand's 
Death koz the Maſte of the Þugband, And the Feme, by 
her Entring and Meddling, had made her ſelf liable to an- 
wer what ſhe had took as a Debt; and Lloyd her Þugsband, 
upon his Marriage, continuing to take the Pyofits as the 
did, it is a Continuance of the (Wrong ſhe did, and by Co- 
ſour of her having entred befoze and taking the Pꝛoũts, 
made her liable fo2 her own Recefpts, as a Debt owing by 
her. And her Marriage with Lloyd, which is her own Act, 
cannot diſcharge her ſelf; and 1 Husband muſt be looked 

upon 
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. Hill, 18 & 19 Car. II. in Cane; 
daing in this Caſe, by ;Reaſgn of 
Aming befoze. Ind fo, upon the whole: Matter, the Court 
cancetvey the Decree juſf, and that Sie - - Sith muſt 
take bis Wife chargeable mitb this Debt. But upon th 
J1oof that the Mother and the Pon were related to the Eg 
_ of Angleſey; it was referred ta bim to moderate the Matter, 
if be could; it not, then diretten a Cafe to be made. 


What Ads of the Wife ſhall bind the Husband, and how far he is obliged by ks ContraBs (when 
rhe eis Detendant, you 


can't ſerve'her with Proceſs alone without ſerving the Husband alſo, tho” the Matter in 


concern her only. I Chay. Bp . * | 3 
See — Fimband's Yitate in th Hands of another ſubjected to the funeral Charges of the Wife. 
N Ca Eq. 31. „ N - * 7 | ? £5 4 6ty 9} 2-4. a" * 
A Feme Ie « x Husband, G the bare Uſe whereaf was devi 
to her for Life, with Remain pw 25 ere de Puten Gal. 1 the Value. e 
A Feme Adminiſtratrix waſtes the Aſſets, and then marries, and dies: The Husband is liable for 
no more than for the Value of the Aſſets that came to their Hands after the Intermarriege- 116. 
Ho far a ſecond Husband is liable to a Devaſtavit, or Breach of Truſt, by his Wife and her firſt 
Husband, 1 Very. 309, Vide ſaprs. bi 3 | 
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CANCELLARIA. 
The Lord Chancellor. 1 oh LiF 
The Maſter of the Rolls. 


Sir John Harriſon againſt the Lord North, Executor 
| of the Lady Mountague. April 25. 


E Plaintiff was Tenant to the Lady Mountague of whether Tenant 
| a Houſe in London, at a certain Rent: pe left the beid out by Force 
Þouſe, and went to Oxon to the late King, and d latin Tine 
then ſent his Servant with the Key of the Houſe to the La- for che Time be 
dy, and deſired her to re-enter and accept the Surrender, vec in Equicy 
She ſaid ſhe would adviſe with the Defendant her Sow-in- 1, Rent. 
Law, who then late in the Þouſe of Commons, and acked 
with them; afterwards ſhe refuſed to accept 'of a Surren- Vide ant. 72. pe 
der. The Houle was made an Hoſpital by the Parliament *** 0 
fo maimed Soldiers. The Defendant as Executoz to the 
Lady, bzought Debt at Law againſt the Platntiff ko: Rent 
incurred while the Houſe was (a uſed, and all the Time. 
323 againſt which Action was the Scope of the 


WM 2 5 5 _ 


Term. Paſch. 19 Car. II. in Canc. 
Finch pro Quer. It is but reaſonable, that if a Tenant 
be put out by ſuch againſt whom he can have bis Remedy 
over, that he — table to pay bis Rent to 
the Leſſoz: But here the Maintitt hath no Remedy over; 


_—_— Fozce in the Parliament, which is var. 
bf Ohlidſon, 455. 3 ho Bemedy The and 


| boned þ e 
i pi 5 di tfrmihi 18 


_ 
than other Nations; fo2 redditus & reddere is nn. as 
reſtituere, and render El . JOEY 


Maynard for the Defendant. The Plaintif bath a pitt. 
ful Cafe, but not ſuch as this Court can relieve z kong the 
Law and Equity is all one in this Cate; and if the Wat. 
/ ter be na good Bar at Law, it is . ood in Equity. 
ok 72. Poſt. 126, And he bi ſtedz Thiit if Rebel g, the Kitigs Subjects, do 
an Ad of Fozce, and hold a Tenait 4 that is no Equi 
inn ſquiterLe- to excuſe him from Payment of his Rent ; and cited the 
Karte, and can. Cale uf Carter und Cummins about two Pears fince in this 
 mins's Cale, Court, where the Plaintiff being a Tenant of a TUharf, 
3 which by an extraozdinary Flood was carried all away, 
bzought his Bill tp. de xeiteved 8 paping of bis 
Rent; but all KS Relief (ef he. had was only againſt the Pe⸗ 
nalty of the as boken Fd? Mon- payment of 
— r and he Dea 1 only to ding Bute 
his Rent. e ed, at. a render of Lands 
is no Cauſe f tv appoint of Rent, t With. fs ftronjrer 
than the Pyintipal Caſe. The Lo% Chintefto2 took Time 
to adviſe ; but declared, if he could he would telieve the 


Plainenf, 


Fat againſt Frank. May. 17. 


Apreement on a n feized in Tail of Freehold Lands, with TY 
een 1 nc in Tan. hes Ke, 
Party. Videjoft. 85, Lands in Fee, debiſerh bis Lithds to his Pounger Bother, 
77, 172 6, Aud the Co opt Lands to bis Elder Beother, and dies. 
67. 977455 6% The Deviſees agree by (Uriting under their Hands, that 
the Lands Yould be enjoyed by them reſpectively accowd- 
ingly ; and to draw on this Agreement, the Pounger ,Bzo- 

ther pzetends the Devilo2 did ſuffer a Recovery of the 1— 
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Term Paſch. 19 
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— N 


Cande, and p2oduceb; an Sremiscation ok a Nec, 
Entry bzought, and a. Warrant of Attomey to apnear was 
entred ; ſo that had the Party that ſuffered the Recovery Recoveries. 
been {iving, he might have perkened the Recoverp ; but . 49. Paß. 120. 
there is no; Recovery ot Recon. The. elder. Bother be⸗ 


ie inkozmen there was no.Recovery upon Reco, and ſo 


the Devilo} \ douly not deviſe the Freehold Lands from 
him, and be being in Truth entitled to the Copyhold as 
Heir at Law, and not. by the Will, no Surrender bet 
made to the Ace of it, bought dis Action at Law to reco- 
ver the Freehold Lands. The pounger Bother exhibits 
bis Bill upon the Agreement, and pzetends there was a 
Recovery, Howbeit: ede Recoꝛd mas imbezily, and prays. 
he may hold accozding to the Agreement between him and. 
6s PothR6a5 1151302 don 195 DEE KEE C76" - Dooifiotob 
or upon Pearing at the Rolls, it was decreed, That he 
Gould enjop the Freehold Land, and an Jnjunction awarded 


to ſtap the elder Brother s Suit. 


From this Decree the elver Brother appealed by Bill 
of Review, and upon hearing of the Bill of Review, t | 
was infiſted f02 ide Plaintiſf therein, That the Agreement parol Agreement, 
betwren the two Byothers was parol only, and that the Pre- %, , 363, 
tence of a Recoberp was a Fraud, there being none; und 221, 240 

that if there was an Intention, aud it was never executed, . 54. 112, 200, 
that Intention can never found a Decree againſt the Sta. 572 C % in E, 
tute de Donis ; and that the Agreement doth not alter the 86, 87. 

Caſe, it being introduced by Fraud, there being in truth no 

Recovery, noz no Surrender. of the Copphold to the Uſe of 

the Will, So that the Plaintiff in a Bill of Review 'otight 

to have both Freehold and 'CTopyhold, 


Maynard for the Decree. The Queſtion is not, VWhe- 
ther the Recovery ſhall bar or not? but, Whether here is 
not enough to fortify and execute the Agreement? He in⸗ where an Agree- 
ſiſted farther, That the Jlaintiff had departed from his went. cbough ge 


iv Miſ- 
Title to the Freehold Lands; and though the Agreement _—__ dind the 


was not ſealed, pet it was under Hand, ſo that the Certafn- Party. 
ty of it was not to be diſputed; and ſo relied upon the 
Agreement, and that in that Relpect the Decree was well 
grounded, and thereupon the Bill of Review was diſmiſs'd 
with Coſts ; foꝛ modus & conventio vincunt Legem. So 
that fn this Cale the Agreement of the Party, upon Con- 
ceit he had not (when in Truth he had) a Title to permit 
an 


| ) » 


86 Term. Paſch. 19 Car: II. in Canc. 
Ai 200, 204- another ta enjoy Lands, Wall taz eber bind him; and pet 


Poſt 239, 24% This Agreement doth appear to de upon no valuable Con: 
ſideration. p: r SHRED. O51... 5 REF * 

; | | ' TIE. oo, gs * I 8 1 ; 5 / 

a*+.44% L . N of” 0 

» . : 8 , 


_ J 
o 
* 
1 


In Court. The Maſter of the Rolls, in 
the Abſence of the Chancellor... 


n 
of 


Rep. Chanc. Part 1. A LL Parties to a Suit here conſent to refer the whole 
Award by Order of LX Matter to Serjeant Maynard, finally to he heard and 
Reference, though determined; and Old Child, the now Defendant's Father, 
1 mare ny ſignified his Conſent by ſubſcribing a Paper fo2 that Pur- 
creed. pole, (0 as the Award was made by a certain Day limited 
ad, . a in this Paper. That elapſed, and then the Court in Pie⸗ 
Vide pop. 185, 186, (ence ok all Parties but Did Child, (who was then ab- 
Sc, there cited, {ent) by the Afﬀſent of his Solicitoz referred it back to Ser⸗ 
g.. af. 219» feant Maynard; but it was not inſerted in the Oer, that 
Sad be ſhould finally determine. Upon this, Serjeant May 
nard made an Award, which was afterwards decreed, un⸗ 
leſs Cauſe ſhewn. Old Child ſhewed fo; Cauſe, that he did 
not conſent ; and his Solicitoz made Dath he did not 
conſent Serjeant Maynard ſhould finally determine; pet the 
Award was decreed. Hereupon a Bill of Review was 
brought, and Erroz aſſigned ; and upon the Hearing of this 
Bill of Review, it was inſiſted, That the Matter of Old 
Child's Diſſent was dehors, and not contained in the De- 
cree. And it was (aid, The Court could not take Notice 
of that, inalmuch as there did not appear any Diſſent in the 
Decree it ſelf, | 


Errors in Law, Flrſt Erro2 aſſigned was, That the Aﬀent of the Soli- 
1 Error. citor ſhall not bind the Party. Againſt which it was ob- 
jected, That Solicitozs are here as Attoznies at Law. 

And. if an Attozney confeſs Judgment, - the Party is bound 

Solicitors aſſenting hy it; and that uſually Solicitozs are looked upon here as 
to Inrerlocutories Attoznies at Law; as fo; Jnſtance, In a Maſter's Repott 
to final Reference. Made in the Preſence of Solicitozss. But it was anſwered 
Ant. 71. and reſolved by the Court, That although Solicitoꝛs Aſſent 
ip Tnterlocutozies may bind, yet it cannot bind * — 

N £7 eren 


Colwel againſt Sir William Child, . 2 Maſter 
1170 a 1:11; hs Conti 5! 113445 3.00 
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Term. Paſch. 19 Car. II. in Canc. 87 
kerence finally to determine. And it was ſaid and admitted, 
That an Attorney's Aſſent to an Award ſhall bind his Client. 
and this Erro was declared by the Court to be good Cauſe 
of Reverſal. And it was declared {t ſhould not lie upon the 
plaintiff to ſhew Old Child's Diſſent; fo it appears upon 
the Decree, that it was the Solicitor's Aﬀent;' and ſf the De- 
cree want a ſufficient Foundation, it is Erroz, and the Plaſn- NY” 
tiff ſhall not be put to ſhew a Negative. And the Platutiff's award, ſor abide, 
Counſel cited a Cale between Brooks and Dickens, about 1652. aid r ada 
where an —_ = ſet aſide fo2 that the Party did not att: en unto the Re- 
ally aſſent to the Reference, and yet attended the Reference . 40. 
int Buſineſs. Vide ante 40. bolt. 85, 198. 539 U 1g6, 99 


| | 4 2 Fern. 100, 109,251. 
Foz that the Award was but fox ]Parcel of the Matter in 


2 Error. 


Controverſy, and not of the whole Batter, whereof the Re- award erroneous, 
ference was to determine. And this Error W—_CT” _e * * bat of | 


— | ters referred. Vide peſt. 186. 2 Vern. 169. 
Fo? that the Decree was impotſibie; fo by the Award 2. 3 Error. 
of 44. 


creed) Old Child was te pay d Sum of Money 24 Jan. 1 Decree impoſlible. 
0} ſurrender an Eſtate; ard the'Decree was pated after ie * 


lad 24 Jan. 1654. and ſo tmpofiible, And this was allowed 
—_— — rr 


Fo? that the Award wag repugnant; koz it awarded w 4 Error. 
Child to deliver up an Obligation of 8001. in Satisfaction of Decree repugnane. 
400 l. of 1000 “ Which he was to pap, and to vacate a Suit 

in SatigfaTion-of 600 J. Kelivue of the ſatd 10001. althou 

there was not any Reſidue alter the 400 l. and 600 l. ſatialied. 


And this was ruled to be for Error alſo. And ſo the Decree 
was reverſed, © | | y Feen 


Eben it was moved, Chat" the $olicitor wha allented,, gud nr mot co uy 
who was now Solicitor in this pzeſent Cauſe, ſhould pay 5 , „ 
Coſts tu the Defonvant'Dy, Child; | but Fanny be th 

3 


* 


not; fo2 that the Aﬀſent he gave was in Court, and the Court 
knew ſuch. Alſent wauld not bind the Party; and twas the 
Folly of the other Party to pzoceed on that Aﬀent. | 


Touching Counſel 
312. 2 Vern. 265. 


„ Attornies and Solicitors in Chancery, vide ant. 66, 71, poſt. 277. 1 Vern. 203, 


The 


"Term Fach. I TT Gar. 11 in n Cane, 


The Maſter of the kun. 
- Ste againf Smoult. January 15 Fs 


whether the Mort- pe Queſtion was, \Whether the Mortgage-money mond 
12 Nr 1 be paid to the Heir or Executor of the Mortgagee?'gny 
Erscutor of the It wag f02 the Heir inſiſted, That it was ruled in a Cale be. 
2 tween Tilley and Egerton, in Michaelmas 1660. heard by the 
1 s by 70, Load Chancellor, aſſiſted by the Loꝛd Bridgman, thete being 
170, 412. no Defect of Aﬀets in the Executors Hands, that the Heir 
2 Vern. 367, 382. fhould have the Money, who is to convey the Eſtate.” And 

| _ this was (ald to be the firſt Pꝛecedent of this Kind. "The 

Court will ſee Pꝛecedents. 

And afterwards, about Michaelmas 02 Hillary: term, 1667. 
the pzinctpal Cale was heard befoze the Lozd Keeper Bridg- 
man, where the Oꝛder in the Cale of Egerton'was'pzoduced; 

but in the pzincipal Caſe there appeared to be a Bond fo} 
Payment of the Moztgage-money, which goes to the Exe: 
cutozs; and the Condition ok the Redemption wag: upon 
Payment of the Money to the Executozs, &c. (without na- 
ming the Heir.) So it was ruled in the pzincipal Cafe, That 
the Money ſhould be paid to the Executoz: But the Lom 
Keeper ſaid. That if the Condition ok the Redemption had 
been to pay the Money to the Þeir o Executo, and na Bond 
were in the Caſe, noz no Mant of - Aﬀets- of the 
ate, it might have been otherwiſe. And in the Cale of 
Egerton, in reading the Oꝛder it did not appear how the 
Condition was penned; but the Court now took it that the 
Payable to the Monep was payable to the Þeir by the Condition. Saint John 
_— 98,299,402, galnlt Grabham, 11 Car. 1. adjudged. by the Lom Keeper, 
2 Vern. 193, 416, That the Þetr, and not the Executoz, wauln have the Yo- 
508, 582. ney, being payable by 15 Ke to, the ders op 0s 
of the Moꝛtgagee. =» 50 eee 337 2897 $07 710 


But note ; By the Caſes cited in the Mui ads ths! et is — deerced md le guid : 
the Executor, tho expreſly by the Deed made payable to the Heir, C. 
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Elſton Wallis and others, Executors of Anne Smith, 
againſt Sir Thomas Crimes Baronet, John Scot 


o 


Eſq; and others. June 4. 


Sir Thomas, and whoſe eldeſt Son the Defendant Sir for the Beneßt of 


Thomas was, demiſed the Lands in queſtion to Anne Joe chore 


ant ent to @ 
Smith fo; 20001. fo: 2000 - Pears by wap of Boztgage, — Sc. de- 
Sit George then being in Poſſeſſion, and taken to de the es, bee 4 oe 
abſolute Owner. 19 January, 1643. Sir Thomas Crimes, 10h, 24, 256, G. 
Father of Sir George, had conveyed the Pꝛemiſſes to the 
Defendant Scot and others, and their Heirs, upon Truff, 
that if Sir George, within ſix Months after his Father's 
Death, ſecured to the Truſtees 500 l. fo the Benefit of Sir 
George's pounger Childzꝛen, then (after ſuch Security firſt 
given to the Truſtees) to convey the Pꝛemiſſes to Sir 
George and his Þeirs as he ſhould appoint: And till the 
Time limited ko; giving the Security, the Truftees to ſtand 
ſeized to the Ale of Sir George's eldeſt Son (which Sir 
Thomas is) ko? his Maintenance; and in Default of ſuch 
Security, the Truſtees, at the Requeſt of Sir George's 
eldeſt Son, to convey to him. This appearing to be the 
Caſe in Pꝛook upon a Bill exhibited by the Plaintiffs to 
infoxce a Redemption, oz 3 hold diſcharged of Equip, 


15 1656. Sir George Crimes, Father. of the Defendant A True of Lands 
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the Court decreed that the Plaintiffs do hold and enjop 
the Pꝛemiſſes foz Security gf the 20001. with Intereſt, a. 
gainſt the Defendants and all clakming under them, charged 
with the 500 l. to Sir George Crimes's younger Childzen 
from the Time the Plaintiff came imo Poſſeſſion, and that 
the Defendants do deen texerute Coubeyances, unleſs 
the Defendant Sir Thomas Crinies do pay the Moltgage⸗ 
monep and Intereſt by a Day. 
Bill of Review. The Defendant bzqught a Bill of Review ta reverſe this 
Decree ; and'fo2 Etro ſhewed; That in Deksalt of giving 
Security in ür Months after Sir Thomas's Death, the 
Truſtees were to convey to the Defendant and his Peits; 
and the Security was firſf to be given, befoze Sir George 
was to have any Thing in the Lands; and that Sir George 
m_ ven that was impoſiile, be having not Given any 
ecur 
1 Mod. 30). But upon Debate of the Matter. upan an Anſwer put in to 
| the Bill of Review, and hearing of the Caule befoze the Lo 
8 Keeper Bridgman, 28 Octob. 1668, he declared he (aw ng 
lieved in Equiry as Emule ta reverſe the Decree, but tooker upon the Condition 
in the Nature of a pzecedeut te be in the Nature of a-Penalty, and would re: 
3 gard the Intent of the Truſt, which was ta ſeture 500 l. to 
the younger Cbildzen, whfeh, with the way the Plaintiffs 
went in 1 Bill of 48 could not LY | And fo diſmis d 


Note in 2 Veen. 333 and 33% "is laid down 1 That Kg 
Breach of a Condition precedent, nor give an Eſtate that never d by Reaſon f. he 
performance. of a Condition ,precedent. And in 1 Vers. 83, That there is no Relief in Equity 1 
Cafe 2 Condition precedent is not performed : And ibid. 456, That it will nor relieve! againſt-the 
Reach of a Condition in a voluntary Settlement. And yet ibid. 223, tis ruled that in all Caſes 
where the Matter lies in Compenſation, let the Condition be POE. or TubFqyedt,, Equity 1 
relieve; and ſo is 1 Vern. $3; 167, 270, Oc. 

Note a Gift to an Infant on Condition, it binds the lobt, 37 Vein. 361. See more 01 Cond 


tions, ant. 22, 53, 58. poſts 141, 191. WET 9100 ,59i%it H 8 
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Hide againſt Pettit. October 25. 


bÞERE babving been a 'Decree in this Caſe ko a Argument pro G 
; Perſonal Duty, and-a Sequeſtration awarded againſt _ 
the Defendant's Real and Perſonal Eſtate by the the Argument in 
late Low Chancelloz, aſſiſted by Baron Turner: It wag 1 Chanc. R. verſe 
now moved by the Defendant's Counſel /agatnft this Se. , 58, 160, 
queſtration, and inſiſted, That this Court did not anct 228, 247, 248, 427. 
ently grant any Sequeſtration but ſparingly, and that only 
of the Thing in demand; and that the Sequeſtratfon in 
this Caſe took moze than all the Executions: at Law; and 
that Sequeſtrations had been extended ſo far of late, as 
to ſequeſter Things in Aﬀton, which no Execution at Com- 
mon Law can reach, and the Conſequence: of which would 
be deſtructive to Trade and Commerce. And beſides, when 
any Purchaſer is bꝛought into this Court upon the P2oceſs 
of Sequeſtration upon Sequeſtration, that this Purchaſe 
is ſubſequent to the Sequeſtration, o2 fo2 other Reaſon bound 
thereby; whereas many Perſons ſo ought in are really 
Jurchaſers, oz have other 2 Titles, which neither are 
2 no 
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no ought to be bound thereby; thoſe Perſons lo brought in 
ate looked upon as Contemners and Delinquents, and 
kozced to anſwer Interrogatories blindfold, without having 


Sequeſtration a- 
gainſt Lands and 
Goods. Poſt. 221, 
222, 241. 


a Copp of them, 02 Libertp to ſhew them to Counſel; 
which means Perſons coming into this Court to defend 


theilt Antexec, dre alten through their own Ungkilfulneſs 
d 


- CMAUdLY th their juſt Rights, even agataſt Right, to the 
great ondut of the Toutt and of Juſtice. But to 


maintain the Sequeſtration, it was inſiſted by Fountain, 
That they were very ancient: in this Court, and cited 3 
Caſe, 17 Jae. Zacheverel againſt Zacheverel, where a Seque- 
ſtration was awarded both againſt Lands and Goods, and 
the Thing decreed was a Perſonal Duty; and the Seque⸗ 
ſtration was awarded by the Court, aſifted with the Judges, 
upon Uiew of four Pzecedents. Ruſſel againſt Read: The 
Defeadant being in the Feet, the Bonep decreed was ſehuc- 
ſtred, it being in the Fleet; this in the Lozd Coventry's Tune, 


The Power and Ju- And 18 Feb. 1662. aſſiſted with Baron Turner in this pzincipal 


riſdiction of the 
Crancery. 

See the Trad of oy 
Chan uriſ- 
qickion al 2 End 


of the firſt Vol. of 


Chancery Reports, and 


the Caſe of the 
King and Standiſh. 


1 Lev. 241. 


Eafe, and the Cale of Bedingfield and Touch, That a Seque⸗ 
ſtration ſhould be the uſual Pꝛoceſs of this Court, and the 
Courſe of the Court is the Law of the Land, and an Exe- 
cuto2 might being an Action here befoze the Statute gave 
it. And it was urged, It you ſhould take away Sequeſſra- 
tions, the Auſtice of the Court would be eluſozy ; and that 
after a Suttoz had deen at great Charges in obtaining a 
Decree, ik the Defendant would lie in Pziſon, there would 
be nd Kemedy log the Plaintiff to come by the Fruit of his 
Decree ; and the Remedy by'Jmpaiſfonment would be in⸗ 
efeduat; faz if he go abzoav, no Eſcape lies. Upon a Judg- 


ment in a Court-Baron, a Levari Fac' goes, which tales 


alt the ÞP2ofits of the Lands, and a Statute befoze a Yayo! 
takes all. And therefoze not anreaſonadle that ſo great a 
Court as this ſhould have an effeaual Beans of dzinging 
Duttozs to the Fruit of their Suit, which without a Se- 
queſtration cannot be done. 344.8 555 

And as to ſequeſtring Things in Action, there is no ſuch 
Thing equeffred in this Cale. And as to the Danger of 
bzinging Perſons that came in foz their Jntereſt as Delin- 
quents, by Means of Sequeſtration, and their being vs 
inen of Counſel to anſwer ; that is the Caſe of every 
Decree and Contempt where there is no Sequeſtration, and 
is the Courſe there as well as in the Courſe of Sequeſſrs- 
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—The Court will dee Pheredents {aid after, at another 


me; verlared; It was ſatisfied the Sequeſtyartion im the prin+ Good: well award- 
neceſſary Proceſs of this Court, 40 oo ooo 


' See New Caſes, ad Part 124. No Sequeſtfation of Lands in Ireland, for a Contempt, &. 
Hg 5 ier " — 7 — 1 45 ' | 


*. P " " 1 
P a 4 y , 1 2 3 I : . ? 
» A AJ RIG bi Fx 1 * 1 2 1 . 
— v * * 0 $ . * o 
: 4 i l 2 «4 9 * 2 . 
f 31 . os a E pe * 
* * F 1 R 


Sir Henry Hein againſt Sir Henry Conisby. 


M22 Yol the Dekendant s was lent out by one Yar- Wbetber Money 
way to the Plaintiff, upon the Security of a Boztgage Pon, ide Ser. 
ond Reconnifzance, and the Securtty was taken. in one vener that is im- 
Cambel's Mame in Truft te the Oetenvant. The. Mone pie in dens 
was lent 7659. and pald in to Yarway in 1663. and all In- out idking fos the 
tereſt fo2 the lame; and Yarway during that Time und d Pear $ccuricy, be « good 
alter, pald the Jutereſt to the Defendant, but the Defendant e dhe Leaders 
himſelf kept the Security; Yarway failed, and the Queſttoh see 1 Pere. 150. 
was, Whether the Payment of the Money to Parwap (who 2 7" sos, 607, 
had not paid it over to the Defendant) ſhould be taken as 2. il 119 
good Payment to conclude the Defendant ? * — 
Foz the Plaintfff, it was laid down by his Counſel as a | 
Rule, That where one places Money in a Scrivener's Hands 
with this general Truſt, for him to put it out where he plea- 
ſeth, there by that general Truſt or Authority the Payment 
back to the Scrivener is good Payment. 5 

And it was proved by Mitneſſes, that the Defendant 
had ſaid, He had truſted Parwap with the greateſt Part of 
his Eſtate, and he feared he ſhonld be cozened ; which the 
Plaintiff's Counſel inſiſted on as Evidence to p2ove that the 
Defendant truſted Yarway with his Boney: But as to 
that, it was anſwered by the Defendant's Counſel, That 
Conisby lent Yarway other Monies on his own Security, 
which he loſt, ſo might ſap he was like to be cozened by 
the ſaid Yarway. But it was farther inſiſted by the De- 
fendant's Counſel, That the Defendant kept the Security 
bimſelf, which clearly chewed that Yarway did not ad un- 
der ſuch general Authozity as was alledged by the Plain- 
tiff's Counſel. And it was inſiſted, That that one Circum⸗ 
ſtance would rule the Caſe; and no Man will pay the 
Money due upon a Yoztgage and Recognizance (no not 
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- on a Bond) without having the Security up; and the Pay. 
ment ok the Money by the Plaintiſf to the Scrivener mith⸗ 
out having up his Security, was an Evidence that he did 
truſt the Scrivener moze than the Dekendant did, (who al. 
ways kept the Security himſelf) and he that truſted moſt jg 
to be cozened. © 60A * abt 170"; 5, IS EFo2Y 
A Cale between Sir Gilbert Gerrard and Baker was cited 
by the Defendant's Counſel, where Money was paid to one 
that did uſuaily receive fo2 the Obligee, yet the Obligee not 
trulting the Receiver with the Bond, it was held no good 


The Court concefves-the Caſe-fs againſt the Plaintif, 
in regard the Defendant kept the Security, but will ſee 
Pꝛecedents; Engliſh againſt Lee, a Pꝛecedent cited by the 
Plaintiff in 1655. And after the Court had peruſed the Pe⸗ 
cedents on both ſides, Paſch. 1668. Judgment was given to: 
the Defendant, That the Payment to the Scrivener ſhould not 
conclude. him: But he was o2dered ta take the Pꝛincipal 
without Colts, Wo WR 4 


See alſo 1 Vern. 150. Roberts & al. verſ. Mathews, EFc. Hill. 1682. where *twas decreed according 
to the Caſe ſupra, That Money paid by the Borrower to the Scrivener who was imploy'd in lend- 
ing it, is no good Payment, the Scrivener not having the Cuſtody of the Securities, (nor was the 
Payment endorſed thereon) 3 he had all along received the Intereſt. | | 

And 2 Vern. 265. A Scrivener lends his Client's Money to F. S. and takes a Bond and Warrant 
of Attorney to confeſs a 1 in his Client's Name, to whom he gives a Copy of the judg - 
ment, but keeps the Bond; and afterwards receives the Money, and delivers up the Bond to F. &. 
Lyere if he is liable to pay the Money over again? | | 

ore; Payment of Money to a Truftee, with Notice of the Truſt, is a Miſ-payment, though the 
Truſtee had Judgment and Execution againſt the Perſon that paid the Money. 2 Vern. 197. 


vide ibid. 539. 
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7 be Lord Keeper, a 
how"? Thorhas Widow!" again %, Eduard Phe 


ineas Neri and 1 a ' my Weryeber 


February 8. | 


Abe Puintitt was Tenant duratits: Vidoitats whe No Relief in E- 
Lands in queffion,' being Copyholds' of a Mano, qu 8 
whereof the Defenvant the Bichop was 1000, Re- jul Fortec: 

mainder to Edward Porter. The es had felled Trees, 226. 

which at a Conrt-Baron' was pꝛeſented, arld found a'Wafte, 24+ Ze: 2%: 5.5 

and conſequently a 'Foxettare by the Homage ; and the De e 263 92; 5725 

lendant Edward mus alter waros at another Court, affet an 

— mode by the Biſhop fox Fofeltare,' omitted, — 

bought Ejectment, and befoze a Judge of Aſize han a Atrdix. 

Ta de reiſevey' againft which was the Bill, which did 

luggeſt, That: theTimber that was tut was worth but 405. 

and the Estate 60 . per Ann. und that there was 300 l. 

worth of Timber ſtanding ; and that ie on Erammatton 


it ſhould appear to be Caſte, the Plaintiff would make Sa⸗ 
tiskacion. 


The Dekendant Porter by Anſwer inſiſted, That the 
Waſte was voluntary, and declared to be lo by ths *. 
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poke Aftize befoze whom the Judgment was; and that +5, 
Timber felled was wozth 60.1. {pon the Pꝛooks there was 
a great Difference touching the Ualue of the Timber felled, 
and ſome Pꝛoot of a Load o2 two of Boards that were cat. 
ried off the Pꝛemiſſes by the Plaintiff, which foz ber wag 
inũiſted were carried to another. Copyhold within the ſame 
Mano ; but there was not anp Pꝛoot that the Plaintif.hay 
ſold any of the Timber che felled; and it was p2oved the 
Copphold in queſtion was much. out of Repair, and fo; the 
Plaintiff inſiſted, . that with that Timber the intended to re, 
pair the ſame. 

The Lord Keeper. Jt was not clear there was any wilfy 
Foxfeiture, fo2 that the Defendants befoze the Platntif bad 
applied the Timber, took Advantage of the Fozfeiture, and 
the Defendants were ever fozward: therein; and pet withal 
declared, That in Caſe of a wilful Forfeiture he would not 
relieve; and then referred the Cauſe to the Biſhop, the De 
fendant⸗ to be Chancello2 in this Caule. 

Upon this, the Biſhop certified the Mate to be wilfut, 
and no G2ound to relieve the Plaintiff. -_ 

Apon this Certificate,” the Cauſe-coming- to be heard be⸗ 
foze Juſtice Tyrrel (in Abſence. of the Keeper) he p2onounced 
an Dzver to diſmiſs the Bill; which being ſtayed, by u Petit 
on to the Low Keeper, 1 Novemb. 1668. he. re⸗ heard the 
Cauſe; at which Time it was inſiſted foz the Plaintiff, That 
the Low Keeper could not delegate his Jutildickion to the 
Bikfhop, as the Dwer on the firſt hearing did mention; 
which was admitted; and it was made out by Afdavits, 
That the Biſhop's. Son had taken a Bond from ** Deken⸗ 
rd Porter for 50 . if the Cauſe went foz the Defendant 
A Forfeiture- of a Upon this pearing, it was referred to a Trial at lev up- 
Copybold by #el- on this Flue, Whether the primary Intention in felling the 
12 Equity. Timber was to do Waſte > But as the Pwer was d2zawn'up, 
the Jflue to be tried was, Whether the ſuppoſed Waſte was 
wilful or not? 
See Max. Eq. 6 And upon two ſeveral Trials it was found fo2 the Plain- 
and 44. pot. 202. tiff ; and (0 after theſe two Trials, it was decreed, The Plain- 


10 44. 15 tiff ſhould be relieved, and the Defendant to ae Polſon, 


2Vern. 537 and 664. and AAU. for the meſne Profits. 
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terwards fo2 2000 l. moe. Then the Plaintiff's Father 
pain off 1500 J. of the 4000 I. Debts by Bo. 
The Bill was, to be admitted to redeem upon Payment 
of what the Defendant's Gzandfather: 02 Himſelf had paid off 
os been dampnified by the Bonds fo2 the 4000 l. and what 
remained unpatd of the 4000 l. And the Queſtion was, CUhe- 
ther the Platntiff (inaſmuch. as there was no Agreement 
proved that the Boztgage was to be a Security to the De- 
kendant's Gzandfather againſt the Bonds fo2 the 2000 l. as 
well as thoſe fo2 4000 l.) ſhould be admitted to redeem up- 
on Payment of the 4000 l. without the 20001. And it was 
ruled, and ſo decreed, That if the Plaintif would redeem, 
he ſhould re imburſe and ſave harmleſs the Defendant as well He that will have 
touching the 20001. as the 4000 l. upon this Rule, He that Equity muſt do E- 
will have Equity to help where the Law cannot, ſhall do Equi- Je itunes is E- 


ul 2 = ſame Party againſt whom he ſeeks to be relieved in 72 Z. 


Serjeant Maynard and Fountain were of Counſel in this 
Caſe with the Plaintiff, and did without any Debate reſt in 
this Oꝛder. Serjeant Fountain ſaid, It was a juſt Decree. 
Hill. 1667, Apon an Appeal to the Lozd Keeper Bridgman, 

the Decree was confirmed. OI obs. 


For the Rule ſupra, ſec 2 Chanr. Caſes 23, 87 97 164 194, 15 1 Chan. Rep. 95. 2 Chan. 
247, 360. 3 Salk, 84. Vern, 29, 40, 120, 167, 244, 245, 262, 294, Se. 350, 467. g | * 
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ing ſtated b 


out of an Inberi- whereof he makes B. hig Sxecutog, nevileth (inter alia) that 
rance, in Truſt to B. ſhall take the Rents and P2ofits of his Lands ok Juheri⸗ 
y Dads, 10 tancb fa ftteem Pears," in Truft tu pay:bis.Debts; aud-opyn 
reſiduary L rec, Other Truſts ; and after ſeveral particular Legacies, be: 
doth belong to.0"8:queaths all the Reſidue ot hig Ooods and Chattels ta H. jig 
Vide poſt. 286. the Truſts: perfozmed, and there is un Overptus of the tif 
Mes. Fr: 21:22» teen Bära Fefünes bat was ſufficient to-pay the ſame, > - 
1 Salk. 114. The 'Qoeſtion was between the Þeir-and the Executeg of 
2 Vent. 339. B. Who (hall have the Remainder of the fiſteen Years after the 
Debts paid, and Truſts performed? Fo2 the beit it was ſaid, 
there was a Diüfferente between this Term, being out. of the 
Juheritance, and a bare Chattel; and that the Overplug of 
this Term being aut af the Inheritance, would attend it; 
aud there was not any Jutention in the Teſtatoz to give the 
Executoz the Pygofits fo2 fifteen Pears, otherwiſe than to 
make P2oviſian fa; Payment of bis Debts, and thoſe other 
Ttuſts; and that the End being ſatisfied, the Reſidue of the 
Term did ceaſe, and return to the Inheritance, But fo: 
the Executoz it was inſiſted, That the fifteen Peers was q 
Term, and then the Oeviſe of the Kefipue of the Goods aud 
Curia. The Term is in the Deviſee, and there paſſed 
an Jntereſt; and if it had been deviſed, the Erecuto2 ſhould 
tale the P2ofits fo; fifteen Years ; and then the Appointing 
the Debts to be out of the Profits, and the ather Truſts, 
doth not alter it, ſo conceives the Reſidue of the Term be⸗ 
longs to the Executoz, and not to the Þeirs and ſo decree, 
Tamen quzre. FT 8 | 
And note; This Quære is well made, for that in all deubtful Caſes the Heir is to be preferred be- 
fore the Executor; wherever Lands are given or deviſed to pay Debts, &c. the Heir after Pay- 
ment made ſhall haye the Lands, 2 Can. Caſes 115. 3 
Alſo if a Leaſe or Deviſe be made for Years by one ſeized in Fee for the ſame Purpoſe, after 
Debts paid, the Remainder ſhall go to the Heir, tho' not ſo expreſt, and tho' in the Caſe of an Ex- 
ecutor. 2 Ventr. 359. And wherever a Term is created (out of Lands) for'a particular Purpoſe, tho 


Overplus ſhall go to the Heir. 1 Salk. 154 And how far an Heir is to be favoured in Equity, ſee 
the New Caſes in Equity, pag. 32, 90, 122, 157, 159, 171. 1 Vern, 167, 204, 271. 
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TAmes Waad, the Defendant's Father, having married a Marriage a good 
firſt Mike, did in her Life-time,. many Pears befoze her 8 1 
Death, by ſeveral Fines and Deeds 'ſertle the ſeveral Ba» purchaſer. 
no2s of Buttles and Payton-Hall, to the Ute of himſelf fog New Cafes in Equity, 
Life, Remainder to his firſt and all his other Sons in Call. | 
Afterwards the firſt ite dies without Jſſuez then James 
Waad marries with the Daughter of Eltonhead ; but befoze 
Marriage agrees with Eltonhead, that in *Conſideratfon of confderation, ant. 
1000 |. Poztion, which Eltonhead was to pay her, to ſettle 34, 49, 78. 
her a Jointure of 300 J. per Ann. (of which it appeared in the 4% 433: 455. 
Caſe Buttles Mano was to be Part) but what the other 
Lands were that were to make up the 300 J. per Ann. did 
not appear. James Waad hath 'Jfſue/ by his ſecond CTlife the 
Defendant, and died, leaving the ſecond Wie, who married 
Douglaſſe the Plaintiff, | 
Their Bill is againſt the Defendant, to have bim decterd 
to ſettle the Jointure on the Dekendant's Mother, and to 
ſet aſide the Settlement made 'by James Waad againſt the 
Jointreſs as fraudulent. _ | 
(Uhen this Cate was firſt bꝛougbt to bearing; there was 
no ÞP2oof of Payment ot the 1000 I. Poztion by 'Eltonhead ; 
it pzoved that Eltonhead maintained James Waad; and _ 
niſhed him with Money: fo2 other Nees 
And it was inſiſted on the Plaintiffs Part, that Warciage 
was a good Conſideration to make the Jopntreſs a Pur- 
chaſer ; and it was her Father that was to pay the 1000 l. and 
not he, and ſo ſhe was clearly a Purchaſer, Ik a Pan ſecure 1 of Pur- 
bis Purchaſe⸗ money, it is Payment. And to this Opinion 8 is 
that ſhe was a Purchaſer, the Lozd Chancelloz inclined. And on 
the Plaintiffs Counſel; Serjeant Maynard and Fountain, in- 
liſted, That the Joyntreſs: being a Purchaſer, the Settle- 
| ment being after the Marriage of the firſt Alike, was frau- 
dulent as to the Joynture, which the ſecond Mitte claims by 
the Marriage Agreement. 
On the Defendant's Part it was inſiſted, The firſt Con. 
beyante was good, and cannot be ſet aſide by the Mar- 
tiage Agreement: Fo2 it * not in the Power ok the ho 
ther 


: 
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P ther after the firſt Settlement to avoid it, and every volun⸗ 
Every voluntary tary Conveyance is not fraudulent; The Chancellor of Ox- 
8 is not ford'g Cale, ery and Littleton's Caſe, 10 Jac. Fraud is 
See 3 Chana. R. 85, not to be preſumed. And this Conveyance was by Fine, and 
114. ſo notozious and upon Recozd ; and there could not be any 
Intention of Fraud as againſt the ſecond Wife ;, and it is rare 
that this Court takes upon them to judge a Deed fray. 
Bur prime facis it To Which it was replied; | Fraud is only cognizable here, 
i prcfumed te be and was only. proper bere bekoze the Statutes; and every 
fraudulent. Vide yoluntary Conveyance ia pzeſumed to be fraudulent, |unleſg 
7 / em 8.145.114. be that claims by it can pzove the contrary. . 
2 Chan. R. 34. The Lord Chancellor inclines, the Toyntreſs is a Purche 
x Vern. 100, ant. 59+ (gg ; and whether the Deed be fraudulent, pzopoſes to have 
tt tried ; but after referred it ta a Caſe, And a Caſe bring 
| Hated to the Effet ut ſupra, with this mae, That there was 
a Releaſe given by James Waad for the Portion, 25 Febr, 
19 Car. 2. the Cauſe came to be heard befoze the Low Chan- 
cello aud Baron Turner. 7) Hades 52972} 

A voluntary Con- At which Time the Court declared the Morriage was a 
veyance precedent, n Conſideration to make the Feme a Purchaſer ; and be: 
agreement ſubſe. IVES, Upon the Releaſe fo2 the Poztion, it mas clear ſhe was 
quent, isfradulent. j god Purchaſer, and that ail voluntary Conveyances are 
prima facie to be look'd upon as fraudulent agatut Purcha- 
fers, unleſs the contrary be made appear; and ſo decreed the 

Settlement by James Waad to be ſet aſide as fraudulent. 
The Defendant dzought a Bill of Review, and aCgned fo! 
Erroz, That it was not cognizable here whether a Deed were 
fraudulent, but that was only triable at Law; and befides, no 
Colour of Fraud againſt the Joyntreſs; for the Deed, as appears 
by the Decree, was wade in the Life of the firſt Wife, who 
lived ten Years after, and the ſecond Wife not then thought 
on. And the Settlement being by Deed and Fine, ought not 
to be preſumed fraudulent without Proof. And it Was far: 
ther aligned foz Erroz, That by the Decree the Settlement as 
to Payton-Þall was to be Part of the Joynture ; and ſhe was 
not, as appeared, any Purchaſer as to that; and ſo no Res- 
ſon to ſet aſide the Settlement as to Papton-Hall, under the 
Notion of the Joyntreſs being a Purchaſer, for that it did 
not appear that that was within her pretended Purchaſe. 


x 
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Co this Bill of Review the Defendants demurred, and in- 

- ſited that the Decree was well grounded; and upon De- 
bate thereof betoze the Lozpd Chancelloz and Baron Turner 
in Trinity-Vacarion, 19 Car. 2, the Demurrer, as to the Points 


above, MM © 7. |] ]"'% 
But ag to another Pattitular, touching the meine Ptofits 2 of 1 
(which Point J have not ſtated) ede Placnetfe in the Bill of „363. 

. Review was, upon arguing of the Demurrer, relieved, and the 

Decree ſo far explained (that is to. ſap) Mhereas by the De- 
cree the Defendant was to ankwer, and pay all the Arrears | 1 
of the 300 J. per Ann. to the Joyntreſs ſince. his Father's Wi 
Death, whereas it appears hy the Decree, that by a foonmer 4: 
Decree of the Court the meine P2ofits. had been applied firſt 1 
to the Payment of Eltonbead's Debts, and afterwards been 4 
taken by the Lady Waad; and the Defendant was neither | = id 
charged as Helr 02 Executoz to his Father, noz had any "as 
Alſets to anfwer the Arrears. | — 3A 
Jt was o2dered, That the Defendant ſhould be chargeable = 
7 with ſo much Arrears as he had received out of the We 
Lands. | N | 1 


Note the Caſe of Beard verſ. Nuthall, 1 Vern. 427. A voluntary Bond was given by the Husband 
afrer Marriage, to make a Ern on tho Wife; he makes a Jointure accordingly, and the Wife 4K 
gives up the Bond; after which the Jointurs was cvicted. S. Pwas decreed, That the Jointure 448 
ſhould be made good out of rhe Husband's perſonal Eſtate (there being no other Debts) and that 4-8 
the Delivering up of the Bond by the Wife, during the Coverture, ſhould not bind her. Wil 
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The Lord Keeper. 
_ The Maſter of the Rolls. 


Pearſon againſt Pulley. April. 2 . 5 


E Bill being to redeem a Poztgage made in 1632. 

| and it being inſiſted on by the Defendant, That he 
came in as an Aſignee at the third hand, and lo it 

would be hard to put him to an Account now; the Low 
Keeper ſald, That in Regard there had been no Stint put to the 
Time a Mortgage is to be redeemed, the Defendant ſhall come 
to an Account; but in Regard he comes in at an old Hand, ſhall 
| not account but ſo far only as goes in Diſcount of his Money, 

Special Directions but not for the Surpluſage. And he ſatd he would have a Rule 
couching re 7.me to limit to what Time a Boztgage ſhall be redeemable ; and 
2ages. Po. 107, CONCe(veD twenty Pears to be a fit Time, in Imitation of the 
108, 109. Statute of Limitation of real Actions: But gave no Rule 
in that, but only he directed that when a Bill came to te- 

deem an old Moztgage, the Defendant ſhould plead oz de- 

mur to ft, that ſo the Judgment of the Court might be 


Of Time to redeem Mortgages, and what bars it, vide 1 Very. 8, 29, 41, 132, 138, 183, 190 to 
193, 215, 209, 244, 268, 295, 336, 418. 2 Vern. 84, 20), 235, 279.— 286, 286, 377, 392, c. 
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pe Maſter of the Rolle. 
Dayid Jenkins, Efq; againſt Hir Charles Kemis, Ba- 
Y i "Fl 50 ronet, and others. | April 28, 445 
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—Dward:Kemis, Ela debiſeth the Lands in Queſtion after R. che. Part l. 
other Eſkates Tati (which are all ſpent) to Sir Ni- 75 lea! De- 
cholas Kemis te Life, Remainder to his firſt Son, and the fa in 2 
peirs Males 'of bis Body, with other Remainders over; of « Pover may bo 
Sir Nicholas hath Iſſue Charles, Father of the Defendant ere 
Charles. In 1637, the Dekendant's Father married Blanch 161. and the Caſes 
the Daughter of Manſel, with whom he had 2500 l. which chere cited. 
Sir Nicholas had, and thereupon Sir Nicholas and Charles 
his Son levied a Fine, and ſuffered a Recovery, and five 
Pears after, 'viz. 1 April, 18 Car. 1. by Indenture Tripar- 
cite, whereto Sir Nicholas and Charles his Son are both 
Parties named; and tho* Charles never ſealed, pet he con- 
ſented to the Ale thereof, reciting that Nicholas was Te- 
nant fo2 Life, the Remainder to his Son Charles prout, and 
the Marriage of Charles prout, and that his 'TUife's Por 
tion was 2500 l. and that Str Nicholas had it, and the 
Fine and Recovery had thereupon, and in Conſtderation 
thereof, the Ales of the Fine and Recovery are declared 
to be to Sit Nicholas fog Life, the Remainder to his Son 
Charles, and the Þeirs Bales of his Body, begotten on 
the Bodp of Blanch; the Remainder to the Heirs Males of 
Sir Nicholas; the Remainder to the peir Males of the 
Body of Sir Charles the Defendant's Father; the Remain- 
der to the right Þeirs of Sir Nicholas, with a Power to 
Sir Nicholas by Deed 02 Will to charge the Land with 
2000 J. as he ould think fit. After in January, 18 Car. 2. 
the Marquis of Worceſter bor ows of the [Alatntiff's Father 
2000 l. which was applied to the King's Service, and p2e- 
bails with Sir Nicholas Kemis, and Charles his Son, then 
both under his Command, by Leafe and Releaſe to convey 
the Pꝛemiſſes to the Plaintiff's Father in Fee, by May of 
VYotgage, wherein they covenant to make farther Aſſu- 
tance, The Moztgagozs continue Pofſeſion, and die. The 
Defendant is elden Son and Þetr of the ſafd Charles Kemis 
by a lecond (Wie, Blanchi being dead without Jfſue, but ow 
c 


- Whether « legal they made the Mortgage. And it was farther inſiſted on by 
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the Pyemiſſes as Jſſue in Tail by the Settlement as Son 

and Þeir of his Father. The Boxtgagee 'byought Eſet. 
ment againſt the Defendant, and thereupon a Special Cit. 
dict, ut ſupra, and upon Argument ruled agaitiſt the Plalh, 
tif; whereupon the Plaintiff, being as well Exrecutoz as 
peir to his Father, dings bis Bill in Equity, ſuggeſting 

the Tripartite Deed antedated, and however to be tee 
voluntary and fraudulent as to the Defendant, he not bfing 
the Jflue of Blanch, and ſo not within the Conſideration of the 
Tripartite Deed and Settlement, and the Plaintiff being 
a Purchaſer, and the Defendant's Father o \Ozanidfather 
being taken by the Plaintiff's Father to be ſeized in Fer when 


Defelt _— the Bill, That Sir Nicholas having'a Power to charge the 
be fuppllod in E. Dꝛemiſſes with the Payment of 2000 1. . and the Boztgage 
quiry. being koꝛ 20001. tho” it were by May of Conveyance of the 
28 5 Lands, and not by a Charge of the Lands, and ſo accopding 
1 Levinz 238. Co Dtrictneſs of Law not good: Pet in Equity it ought lo be 
2 Chanc. Caſes, 30. taken as in Execution of the Power, and that nice legal De⸗ 


Poft. 241, 160, 161, p to the Plaintif, 
eited. who is in under a Purchaſer. $93. £54. carnal Eat i 
Whether if a Man Foz the Plaintiff it was farther inſiſted, That Sir Nicho- 
that harhPoweron- las g Power ought to be knit to his Intereſt, and ſo come in 
ly to charge pray 8. Supply of his Jntereſt to make the Moztgage good. And if a 
conveys chem for 15erfon that hath Power to charge Lands fo2 a Sum of e.. 


Poser to charge Nep, do koz the line Sum convey Lands to another, and co⸗ 
chem. ſhall Equiry yenant to Wake further Aſſurance (as here,) Equity will 


inforce bim coex®- compel him to execute his Power to the Benefit of the Per⸗ 
the ſame Perſon? ſon from whom he hath received the Money, And the Defen- 
dant was peir to Sir Nicholas and his Father, and bound by 
their Covenant to farther Aſſurance. | 
Wbereunto it was anſwered by the Defendant's Counſel, 
That the Defendant does not claim as peir to his Father 
o: Gzandfather, but by the Settlement; and that he was 
Heir Male of the Bodp of his Father, and wag within the 
Conſideration of the 25001. Poztion which the Gzandfather 
bad, and which belong'd to the Father; and however, if that 
Settlement had not been made, the Defendant was Iſſue in 
Tail by the Settlement made by Edward Kemis's Mill. And 
it was farther inſiſted, That the Settlement, by which Sir Ni- 
cholas had Power to charge the Lands, was diſcharg'd by the 
Moztgage, he having conveyed all his Jntereſt out of him 
thereby, and that ſo he was diſabled to execute his Power after. 
And it was alſo inſiſted fo2 the Defendant, That en 
2 | | | 
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in this Caſe ought to follow-the Law, the Defendant claim. g 
ing dy metedent Citie to the Plaintick in uch Banner, that 
tbete was no Equity to bind it further than by Law it is bound, 
and in Truth it did appear (how beit it was not found in the 
Special Verdict) that Sit Nicholas dib, after the Moztgaire 

to the Plaintiff's Father, in purſuante of his Power, charge 
the Premiſes with 20001. Debt which he owed, which Debts 
the Defendant's:Father 'paivaccowingly, Toe | 
— The Lon Resper concetve'the-Power was not veſteoped heres Porer rs 
by the Boztgage, becauſe t was by Leaſe and Releaſe, and * 
not by Fine 021\Feoffment. . Pet both he and the | Maſter of Conveyance of him 
the Rolls were of Opinion that | the Plaintiff could not be that gr pet * 
ren Ely,” Nevanthles, x e lee 

be diregced--a Tate to de made, and after Michaelmas 
Tem, 1668. he dine v the Bil. 


The Lord Keeper. .. 
rr 21 ond 
uſtice Rainsford. 


Haynes and others, Executors of Smi thby, againſt 8 
Harriſon and others, Farm he Cuſt 1 
larriſon ay ers, Farmers of the Cuſtoms. 1 


1 


On a Demurrer to a Bill of Review. „ 


DE Bill was a Bill of Review to reverſe a Decree Where Payment of 
made by the Lozd Chancettoz Hide, fo2 that by that 1 than due on = 
Decree all Intereſt due on ſeveral Securities by Bond and þ1y'd 10 K. 
Judgments, and Coſts at Law, ſuffered befoze the firſt be . = 
Bill in ſuing thoſe Securities, were taken away, upon a 8 . 44, , 1 
Pretence that the Monep lent the Defendants by the Plain. 48. 1 
tiffs Teſtatoz was paid by them to the King in Conſidera- * Ven. 55, 607: 
tion of the Farm of the Cuſtoms, which they did not. en- 
Jop: whereas their Teſtatoz was not concerned in the 
Bargain; and ik diſpoſing Money by the Bozrower, and any 
Accident befalling it afterwards, ſhould create an Equity 
againlt the Creditoz, ft would deſtroy all Commerce. And 
by the Courſe of the Court, which is the Law of the Court, 


_ where 


Errors aſſigned. 


% 


106 Term Paſch. 20 Gar. I 
| Where Incereft is where Jntereſt is due on u Bond, and the Debtaz pay and 


en, a4, 34,868, 9. Miaintias on legal Securities, and the Procesdinge and 
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che Debror pay ang Sum leſs. than-the Anteretk, the Payment is te de ecchned 
Sum leſs than the Intereſt only z pet the Decree alows ſuch Papments (altoe 
C 

lncereft only. Pal, And the Court bath allo! taken away te Plaine 
2 Vern. 606, 607. Coſis at Law, the by the Decree 800 , is Kill due to the 


Coſts at Law were befoze any considerable Part af che Pan. 
TCipal was paid, taking the JntereR: foz the Puncipal, as the 
Decree doth; {0 that the Pꝛoceedings were legal, and with. 
out thoſe the Plaintiffs Teſtatoz could not recover his Debt, 
and ſo ought to be allowed thole Coe. 
TCbe Dekendants demurred, and iniſted, That there is no 
Erro in the Body ok the Decree, no nem Matter to reverſe 
it, and inſiſt that this Court ever had a Power upon Tir. 
cumſtances to relieve againſt Penalties, Judgments and 
Executions, and to abate and moderate, and ſometime 
diſcharge Damages and Coſts. ; and it was inſiſted it had ex: 
exciſed ſuch Power in the Lozd Reeper Coventry's Time, 
Intereſ: upon « And the Court din declate this Court ban a Power upon 
cialey. and” Con, Clteumſtances to abate and moderate Coſts and Juteref, 
at Law, may upon att ſometimes to diſcharge them; and they muſt take the 
cxreumſtances be Decree as they found it, whereby it appears Smithby's 
quity. Debt was ill made up, and that the Farmers became bound 

in Conſideration of the Farm, which they did not enjoy, 
and Coſts are in the Diſcretion ok the Court; and Coſts 
diſcharged there, becauſe there was no Dppzeſion. ' And 
ſo the whole Court declared they could not go out of the 
Decree, and law no Cauſe to reverſe it, and ſo dilmils d 


Note the Rule laid down in 2 Vern. 606, 607, Quicquid ſolvitur ſolvitur ſecundum modum ſolventis. 
But it is to be obſerved with this Proviſo, i. e. That the Party paying at the Time of Payment 
declares on what Account he pays it: But a Declaration after is not ſufficient ; as A. is indebted 
by Articles, and alſo on fimple Contract, and pays ſeveral Sums, and enters them in his Book «s 
paid on the Articles ; yet this Entry is not ſufficient to apply it ſo. Sce 1 Vers. 24, 34, 468, 9- 
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HE End ot the Plaintiff s Suit is ta have the Re» 


demprion ok a Moꝛtgage, made by the Piaintitt 
and his Father, James Morley, (Eſq; in Decem- 
ber, 1641. ta. Jerome Elways, , Father af the Defendants 
Jerome und Henry, Againſt the Piaimtiff s | Relief, the releaſe of Equity 
Dekendant ſet up a Keleaſe made by the Plaintiff in of Redemption. 
1646. of all his Equity of Redemption, and a Decree . 102. 
made by the Low Chancelloz Hide in this Cauſe in 1663. 

which Decree ig pennen as if made un Conſent. This 

Decree being ſigned 8nd! inralled, and the Plalntif not 

able to perkozm the lame, could not babe anBill;of: Re- 

view ; noz could he. de telienen by oſogh!* Bull, if it bad 

been bzought, the Releaſe barring all his Pretences, and 

that being upon a ſecret Truſt, he could not pzove the 

n Þ 2 Cruſt 


— — 
os > L ; 
N a 
* 
"I 


* 
þ 
— — —— 
92 NY 


1 
+7 
4 40 

4 
4 ** 3 
% * 4 
- + WR 
: XX KS 
> x 
1 SS, 
{| 
i 4 + 
11 
. 
: 1 
"= F 
KS 
— #4 þ 
\ i *} 
1 171 
"(443 
4 
v8 
iN» 
"1 
"> & 
y a 
+} 
i. 
* ? 1 
1 n 
* 0 7 4 
if; 7 
f 1 { 
2 — 
1 5 
\ 34 
s 7. 1 
* . * 
* * 7 
ö 3s 
£ 1 

1 

q [4 ha 

* 

. | 4 
j" U &Y. . * 
$i 'F5 "x 
13 1 

. pp = 

1 1 

x 4 

. 


e 
_ 
it ”" br i» 
WM - 
. 3 5 I 
1 'F 
* 9 
* 1 
£8 
= 2 KH 
* 1 
1 I iT 
Al = 
TY. 7 « l 


x' — Ac ew. ww. 


erm. Trin. 20 Car. II. in Canc. 
Truſt poſitively, the CUitneſſes being dead, and ſo he wo 
Debated in the mot relievable neither in Law no2 Equity. TOhereupon the 
Houſe of Lords. Plaintiff and Baron Greefifil, Eſq; petitioned the Long 
Þoule the laſt Sefſions of Parifament fo2 Reltef againg 
the ſaid Decree and Releaſe. The Cauſe held many De. 
bates at the Bor of the Loꝛds Hoary befoze Chriſtmas, 1667, 
the-grene Qeeſtion bang; Cliherher” the Releate "was mid: 
in A 02 bona fide-407 a dalinble Conliveration-? The 
P2oofs offered to evidence the Truſt were circumſtantial, 
and not direct politive Pꝛoofs. One Thing * by the 
Plaintiffs to-evince- ide of thelv Uſſertion to their Loy. 
ſhips in affirming the ſame to be only a Truſt, was, That 
their Lowſhips would pleaſe to conſiver what Debts were due 
krom the Plaintiff oz his Father*to the Defendant when the 
Releaſe was made, and with that to take Notice of the Value 
of the Eſtate releaſed at the Time of the Paking thereof, 
As tv the Reading the Jyoofs\to bath thiſe, che Parliament 
being to adjourn in two Days, and there not being Time, 
their Lozdſhips adjourned the Conſideration of thele ti 
Things, and reading the Pjoofs to the Uatue or the Elte, 
defiffed until their next Meeting after Chriſtmas. 
The Lord Keeper preſent thus far. Sc 


But the next Petttug atter Obrictchas, 'thy Low Keeper 
being abſent, the Low Piby Seal ſat on the Mool⸗pock, 
and the Cauſe had two Deys bearing when all the Plan- 
tiffs and Detenvants Pdvofs wert read to the Gales; und 
the Houſe, after ſeveral Days Debate bf the Batter, being 
ſatisfied that by the P2oofs it clearly appeared that the Ga. 
ine of the'Lands' was mich gtenter than to make n 'Satth 
Tactwon f the Debt for which it was releaſed; Did adjudgethe 
fatd Releaſe £ de a further CTruſt do pa 801. per Anmum 
to the Camptesller foz Life, and ſet ase therDecvee: afozs 
lud, and referred the Cauſe dack tu the Curt to proceed 

eee In the Cate of n equitable: Poxtgage;! whirh their Lop- 
mmi adjudged this tu eee... jo 5607 

„ t BE $406 3-83 8 bit ae 656 1 0 ud 3080 

Lunæ, primo juni 1668. This Cauſe was Heard in 

q Coutt, men a Decree: was: made faz the Detendants 
o come ta an cbunt, m the: iaintiff ta be ada 
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med to the. Redempyion of his Eſtace. The:ozdering Part 
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Firſt, That Jerome Elways come to an Account for all the 
Profits of the Lands in queſtion, which he or his Father, or any 
other to bis or their Uſe, or by their Direction or Appointment, 
have, or might without their own wilful Default have received, 
That Sir CUtiliam Glaſcock ſhould take the Account; but with 
this Direction, that in caſe the Lands mortgaged. in Fee were 
not a ſufficient Security for the Money due to the Defendant's 
Father, and for which he now ſtands engaged for them, and 
the Pre-engagement! that was thereupon at che Time of the + 
Defendant's Father's taking the Sequeſtration over, and belides 12 
the other Lands mortgaged, in which at the Time of the De- 7 
fendant's Entry, and the Releaſe made, the Plaintiff had only 8 mer 
one Eſtate for Life, that then the Defendant ſhall be charged fo 5 55 2 | 
in the Account no more for the Lands Held for the Plaintiff's Vide anc. x fer 
Life, than the Master Mall really judge them to be worth, 68, 102. poſt. 119. 
without reſpect to the Benefit that bath n by the Con. ot aps 
tinyance of the:Plaimitt's Life, Yrs 

BE 307. 116 0} 

The PlaintiE: geieved with this Direaion, pꝛocur ed a Re- 
hearing by the Lod Meeper, alten witch the Loꝛd Chief 
Juſtice Vaughan nim Cie Baron Hales; and they confirut- 
ed this Oder, and chat ia reſpet et the-Contingency of. the 
Eſtate, and not fax What was made, the Bougage being 
above twenty Pears old. 
For the Platatlif zt mas initrd T bat this was a new Di- 
refton without n Pꝛetedent; and that it was ſafer to judge 
what was, than what-might:bave been ; and that at this rate 
the Cleſtern Effates would ust be mortrageable. + 

The Plaintiff by Petition complained. at this Direction Yet upon Appeal 
to the Loꝛds in Paritament, und upon a ſoſemu Pearing at 
the Bar of the Houle be mas reliebed, and the 1% Meeper 
ordered to direct the 'Woztgagee: to account kez the - whole 
Peofits of the Ea: for Life, as a ae Caſe of os 
Doxtgagees, ' 507 109 nn 7g 
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belanens * Smi th the Ex x autor 5 Soi b. 
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1 * Þ E Plainti having hay great Dealings with Sic 
8 * the Teffatoz, fox Malt and other Things 
N « by the Plaintiff; by that means he- became indebted ta 
Days in ken of 4 the Defendant's Teſtatox in ſeveral” great 'Sums, fot 
75 1 he that — * he gave bim Security by Vortgage,” on and other, 
0 » ails wed OE] $1003 enn. TO: VIBTIA Nt 
Tipe « ho - Afterwards the Plaintiff -became 1 Loſer” by the 
have any Benefit Bädneſs ot the Malt he bought of the Dekendant 's 'Te- 
Se Ne Cee, in Hatoz, and other Accidents, and theretpon Smith and he 
Law, 56, 571, Came to a new Agreement, That in Confideration ot 90. 
1 _ Abr. 29. lately befoze paid, and of 70 l. paid on the Plaintiff's Be: 
7 halk, by one Tubbing the Plaintiff's Father -in law, and ot 
2 Cro. 504- 40 l. mote pꝛomiſed by Tubbing at a.ſhozt Day, That if the 
= #1, 113- 401. were pad accobingip, that then ie che Plaintiff Would 
* pay Smith 800 I. in four Pears by 200 l. per Annum, that 
the laid Smith would deliver up the Plaintitf all bis Stel 
rities, &c. 910 162% 111 301 3906: 
The Money was all pain to Smichu the Teftatoz but:1041. 
tho not at a peciſe Day: So to have thoſe/ Securities up 
upon paying what was unpatd upon the laſt: Agreement, with 
Damages krom the Time it oa baue been 'pald; is the 
701 Scope of the BMI... 390702 0970 (GIST. 305 
Nn this Cale it was ſhfifſted: tz the Defendant, Chat 
where a greater Sum is due by Specialty, and a leſs agreed 
to be taken koz it, to be puld in certam Sums at [certain 
Days, ik the Agreement be not ſtridlp purſued, and the 
Monies pald pꝛeciſely at thoſe Days, but Part of the Money 
paid at other Days. a Court of Equity ought not to oblige 
him that made that Agreement (in Favour of the Perſon fatl- 
ing to per fozm it) to ſtand to it upon Payment of ſo much 
as will make up the Money paid ſince the lait Agreement, 
with Damages fo2 the ſame, from the reſpective Times the 
ſame ſhould have been paid by that Agreement, to the Times 
5 the ſame were paid, and Damages koz what remains un⸗ 
pafd, till the ſame be paid, But if the Plaintiff would have 


any * by the Agreement, he ought liter ally to 7 


LY 


2 8 4 — 
Term. Trin. 20 Ca 


erfozmed it, which was in his favour, and without any Pe- 4: 92. Pops. 301. 
me and therefoze inſiſted that the Plaintiff was ot to — 
have any Benefit by that Agreement. | 

The Baron 02dered this Matter to be made into a Caſe ; 
but as pet nothing done therein. And it is to be obſerved 
in this Cale, bat Patt ol the Conſderation of the Agree- 
ment was, 'That Tubbing (who was not obliged by any foz- 
mer Security) had pald Smith 701. and utivertookto pay him 
401. mo2ez lo Smith bettered his Security, Sec. 


Degg againſt Osbaſton. 

E like Caſe with that of Hen and Conisby, ant. f. 93. Money paid in 
T% upon ſolemn Debate ruled as 3 and in the Borrower ore 
both theſe Caſes the Motgagee was oꝛdered to take his Payment to con- 
Principal without bis Intereſt; and Time was given foz £4 e, Lender. 
Poyment of the Puncipal, (viz.) a Pear's Time. Be a $3296 99s 
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Ca, 77, 227 and 242. I Vern. 150. 2 Vern. 197, 263, 339, 606, 607. 
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The Lord Keeper. 


Hir Geoffry palmer, the King's Attorney General, 
| on the Behalf of Jerome Smith, a Lunatick, againf 
Hir Robert Parkhurſt and others. Octob. 26. 


HE Bill did ſuggeſt, That by Jnquiſition taken 
Nr betfoze the Mapoꝛ of London, bp Uirtue of a Writ 
yy to him directed, the ſaid Jerome Smith was the 23d 
262, 263- of June, 1664. found a Lunatick, and had lucid Intervals, 
2 Vera. 192, 414 And had not ſufficient Government of himſelf, bis Lands 

and Goods ; and that he was Lunatick the laſt of June, 

1647. and during his Lunacy he had ſeveral Sums of Yo- 
ney due to him, which he had waſted, and alienated di- 
vers Goods, but to whom the Jurozs were fgnozant. And 
did charge, That one Archibald owed the Lunatick, during 
bis Lunacy, 1300 I. by good Security; and that in 1656. 
the Defendant cauſed the Lunatick to aſſign Archibald's 
Debt to him, and had received the ſame upon colour of 
a Satisfaction given to the Lunatick foz the ſame, where- 
as that pꝛetended Satisfation was not valuable, and was 


done in Pꝛejudice of the Lunatick. And ts have an 4 
Fx” | coun 


Term. Mich. 20 Car. I. in Cano. 113 


count of the 1300 l. and to be relieved was the Scope of the = 


2 Dekendant (ets fozth by Anſwer, That he ſold the 
ſaid Jerome Smith in 1656. a Banoz, which be much deſired J 
to buy at 1200 l. it being the Place ok his Birth; Jerome 4 Bargain by a t.y- 
Smith aſſigned Archibald's Debt fo2 to ſatisfy himſelf: the a eight Years 
Purchaſe-Woney, and pay the Dverplus to Smith, which: found, avoided by 
he did, and did convey the ſatd Manoꝛ to Smith, and fnſiffed ny add 4 Lu- 
that Smith was not a Lunatick at that Time, but did uſually troggef of fer- 
buy and ſell, &c. . T7 00064 53.03% Oo or 1; men Years, 

This being the Nature of the Caſe, it came firſt to be vet the Party ad- 
heard bekoze Juſtice Tirrel, who although it did appear that micred co craverſe 
the Defendant had conveyed the ſaid Banoz to Smith fo2 4 age 
the ſaid 12001. and that Smith did at that Time uſually bar- rally a Lunacick 
ter, and was not found a Lunatick till eight Years after, oug t to be made 
with a Retroſpett of ſeventeen Pears, did ozver the Defen- Reel 30% us 
vant to account ko; the 3.3001. being Archibald's Debt, and orer- ruled bere, 
to ſatisfy the ſame with Damages, without any Pꝛoviſion Rf ines 
fo2 the Defendant's having the Panoz again, oz account 

fo2 the meſne Pꝛoſits. And though it was ſtood upon at the 

Hearing, That fn Caſe of a Lunatick (where the King bath 
no Jntereſf in his Eſtate, but as Pater Patriæ commits him 
to another to manage it fo2 him, the'Lunatick, in caſe he 
recover his Senſes and TUits, hall have his Eſtate again; 
and if not, it will go to his Adminiſfratozs) the Lunatick 
himſelf (as in the Cale of an Inkant) ought to have been 
a Patty; pet that Opinion was over-ruled by the Judges, 
and by the Lozd Keeper on a Re-hearing. But the Loꝛd 
Keeper did ſtay the Paſſing the Decree, and gave Liberty to 
the Dekendant to traverſe the Jnquiſitton. - mnonb 15 


The Lord Keeper. 


Carter and others, Creditors of Church, againſt 
Church, alias Weſtin, and others. Octob. 28. 


S H deviſeth lome Part of his Lands and Tene- Legacy on « Con- 

ments to bis Executozs to ſell ko: Payment of bis (595477700 

Debts, and the reſt. of bis Lands he - deviſed. to Marry tee die, before. ir 

bis Daughter, in Fee, being then a Pear old, and declares pepper, 

that his Executozs ſhall receive the ÞPzofits of thoſe Lands P,. 14, 198. & 
| Q until prox. pag. | 


Bargain and Sale. Co. Rep. | | 


a q s | | | 2 \ | | 
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Deviſe of Profits tintil his Daughter come to the Age of one and twenty Pente 
25 Years, 4% « towards Payment of his Debts and Legacies. The Daigh. 
Deviſe of « ter Died at five Pears ald. The Leb Keeper wa or Opinian, 
erm till the Child chat the Charging the Pzofits till the Daughter atrainey 
he dis before, *** one and twenty (though the died betoze) attiounitedto'n Term 
1 Vern. 255, 326, till (he would have attaftied that Age, if de had lived ; 
335, 4% 1, 4:4, (ited Boraſton g Caſe, 3 Cro. and a Caſe iti Dyer, where Lands 
466, 508, 673, 758, were giuen to a Mother foz Education and Baintenanee of 
the Daughter till eighteen Peats old ; the Daughter died be. 
koze eighteen, yet adjudged a good Term to the Mother tijj 

ſhe would have attained eigbteen hav the libed. And he (ai 


that che pzincipal Cale was much a ftronger Caſe,  * 


The Lord Keeper. 
Juſtice Windham. 


Jacob Aſh againſt Gallen. Noyember 18. 


At Common Law, 
a Uſe on a Uſe 
will not ariſe by a 


T was declared, That a Uſe upon a Ute will not tile bp 
Bargain and Sale, Dyer 155. and Chudlcy's Cale, 


laintiff it was inlited, that tho' a Ute could 


were, If it will 
a Truſt in E- 


But fox the 


_ quity. not rife as a Uſe upon a Ace, pet as a Truft it would in Equt- 
Vide poſt. 2422 ty, And a Cale was o2dered to be made, which was this : 


Iſaac Aſh with his own Boney bounht Tands ok 1001. 
per Annum, and took the Conveyance by Indenture in theſe 
TWows z Grant, Bargain, Sell, Alien, Enfeoff, and Confirm 
to Jlaac Ach, his Executors and Aſſigus; To the Uſe of Jfaac 
for Life; Remainder as to one Third to his Wife for Life; 
Remainder to Jacob ach and to his Heirs, (whoſe Heir the 
Plaintiff is) with a Letter of Attorney to make Livery. The 
Deed is acknowledged, and dulp enroffed in Chancery, 

Two Months after Jnrollment, Livery is made, and-indozſed 

on the Deed, The Plaintiff and Defendant's ite were 

both Gzandchildzen to Iſaac Aſh, who by Leaſe and Releaſe 
did conbey the Lands in Queſtion, the one Potety to the 
Plaintiff, and the other Motety to the Defendants and 
their Peirs; and the Plaintiff did not ercept to this Dilpo⸗ 
ſition in Iſaac's Life; which if he had, Iſaac would (as was 
inſiſtep ko the Defendants) hade otherwiſe 1 koz 
I ith em, 


N 44 5 108 | " _* * ; 
Term. Mich. 20 Car. II. in Canc. 115 
them, he having given every Gꝛandchild to the:Ualue of 501. 
the Poiety of che Peemiſe s. 

Fo2 the Plaintiff it was inüſtedn, That Iſaac intended to Whether a Uk 
take the Eſtate by Feoffment, and that the-inrolling ok it urtt Pen 2, VE in » 
was only fo2 ſafe Cuſtody of the Deed; and that however the to be ſupported in 
Uſes upon a Uſe would not riſe in Law, pet in Equity they Equity «5 a Trot. 


F02 the Defendant it was argued thus upon patbate Dic 2 Ver». 19, 28, 50, 
courſe of Counſel, That Iſaac having by the Deen an Elemion 1%, __. 
to take it either by Feoffment (which if he did, it would not 226, A 209, 
be in his Power otherwiſe co diſpoſe it) og by Bargain and 
Sale, whereby he might have Power to diſpoſe the Etftate 
as he pleaſed ; and he having eleied to take it by Jnrolment, 
and diſpoſed the lame by Act executed in his Life, it was ap- 
parent he intended to take it ſo as to diſpoſe it, and there: 
foze no Reaſon in Equity to make any other Operation of this 
Conveyance than the Law maʒne . 
There was ſome Diverſity ok Opinion amongſt Counſel 
touching this Caſe z,: but the Parties agreed among them- 
ſelves, and it was not argued at all. 0 8 


The Lord Keeper. 5 
Juſtice Twiſden. 


| Read againſt Read. November 27. 


16 Lady Read, TUife of Sir John Read, had by Peti⸗ The Nature of « 
tion got a Ne exeat Regnum againſt her Pusband, * ne Ne exoas 
upon Suggeſtion that ſhe having gotten a Sentence fo? 8 2 Obene. 2. 19, 
Alimony againſt him in the Spiritual Court, be rekuſed 20. S. C. 

to obey it, and in Avoidance of it threatned to go beyond 2 J 6 

The husband moved fo2 a Superſedeas of this CUrit, and 

hether it lies in this Caſe ? was the Queſtion. 

Foz the pusband it was (atv, That every Man may tra- 
vel where he will, unleſs he be p2ohibited by the King's CUrit, 
Dyer 296. This Writ is a Prerogative Writ, which the 
King may uſe as he hath the Care of his People, 2 Inſt. 54- 
A Writ de Securitate invenienda, not to go beyond the 


Q 2 Seas, 


? * 
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Deas, ifes not again a Layman, but a Clergyman only, 
qui habet Curam Animarum, and they are to maintant oe 
Laws of the Church, which if they went'bryond the Sess, 

they might adhere to the Pope, and they dude nd Tempel 
Eſtate to oblige them to ffay here; and this Cite ougye 

ta de irivoxſedPatronus ſequitur hoc Breve; but in this'Caſe 
no Patron, no Clergyman. 19 Jac. in the Caſe of Welby 
and Stevens, at the Suit of his Creditozs, whteh were ma. 
mp, there this Writ was granted; but a Bill was filed, and 
none here. Criſp againſt Biſhop, 15 Car. 2. The Writ grant. 
ed upon Suggeftion he was indebted; but on putting m Se. 
curity, it was ſaperſeded. i 
Dm the other fide, fox maintaining of the TArft, and on 
the Behatk of the Lady, it was ſaid, The Ring may' refrain 

T Subject krom going out of the Beam, Knows againg 

Luce, Moor 109. Selden's Janus Angliz'92. faith, It extems 

tam L. aicis quam Clericis. There is no other Crit but this; 

and if this go not to a Layman, then there is no Carte to 7 

Layman. It's true, all (Crits in the Regiſter are Clericis, 

but that's but an Addition. The Gzound of the CArit- is, 

A N: «a Ry That a Perſon is going beyond Sea to the Pzejuvice of the 

vate Matter wich- Ring 3 and the TUrit is to give Security not to go 'till the 

out Bill. King licenſe him. Leigh agatnſt Bever, 9 Jac. 9 Pecenent, 

9 Car. 1. Mead's Caſe, a Ne exeat. Regnum awarded fo; d 

pzivate Matter. Hill. 52. Boyl againſf Slugborough, it was a 

QAueſtion, Whether this Writ was gtantable at the Suit of a 

private Perſon ? | | by 

But the Court reſolved this Mrit well lies in the paincipal 


Caſe, and will not ſuperſede it. 
Touching this Writ of Ne exeat Regno, ſee Curſus Canc. 454, 455, 466. 2 Salk. 762. 
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Lord Keeper. 
1 ref on FRAKES. 
Juſtice Archer. 


Dame Margaret | Pridgeon, Relics of Hir Francis 
Pridgeon, againſt the Executors of Sir Francis 
Pridgeon in Truft for Robert Pridgeon, &c. 


' A FTER ſeveral Debates on both Sides befoze the Lom 
| Keeper, this Caufe came to be further heard by him 

in Novemb. 1668. allied with the Low Chief Baron Hales 
and Judge Archer. And the Cale was thus: 
The Plaintiff deing a Midow, at her Marriage with Sir . 
Francis Pridgeon, | ſuggeſts an Igreement peecedent to the Wir ere ar 
Marriage between him and her, and others on her Behalf, riage extinguiſh'd. 
That notwithſtanding her Marriage, the Rents and Ptofits by Marringe- 
of all her own Eſtate, and what Perfonat Eſtate and Goods ; b. „. 343. 
ſhe had, ſhouly be at her own Dilpoſe ; and that ſhe was poſ- 1 er». 408. 
ſeſſed of certain Goods, &c. befoze her Marriage with him, 
which the Defendants; the Executozs of Sir Francis, claim- 
ed as being his Trecuto2s in Truft fo2 the laid Defendant 
—_ * Nephew and Þeir, whtch by the faid Agreement 
Fo? the Defendants it was inſiſted, That if any ſuch Agree- 
ment were with Sir Francis befoze the Marriage, it was er- 
tinguiched by the Marriage; and ſo cited Smith and Stafford'g | 
Caſe, Hob. 216. and the Earl of Suffolk and Greenvil's Caſe; This Caſe of the K. 
and inſiſted, Such-like Agreement ought not to be connte- of Sf was in 
nanced in Equity, being derogatozp to the Rights and Pi- Time. 
vileges of Marriage. And on the debating the Matter of 
this Cauſe, a Caſe between Scot aud Brograve, about 1639. St againſt Bro- 
in this Court, was cited, which was thus : 1 

The Wife of an unpzovident Pusband had, unknown The Wife may nor 
to him, by her Frugality raiſed ſome Bonies foz the Good co good Uſes, to 
of their Childzen, which ſhe had diſpoſed fo2 that Purpoſe, re Ab foe 
being otherwiſe unpzovided fo2 ; and this Diſpoſition of the 7 og en tig 
Wife the Lom Coventry had eſtabliſhed by a Decree. But band's Eſtate by 
alterwards, upon a Review, and Aſſiſtance of the Judges, *vealicy- 


this 
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Je againſt Feme Power to diſpoſe of her Þugband's Eſtate. Aud ano. 
cb, 44.1639: ther Cale between Gorges and Chaney, which was about li. 
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erous to give g 


this Decree was reverſed, as being dang 


chaelmas-Term 1639. Was cited, "which was to this Effez + 
A Diſpoſirion by Baton and Feme by Agreement ſeparated and lived g. 
+ oor Weary wo! part, and agreed that the CUife ſhould have 1501. per Ann. 
of ſeparate Main- ſe patate Maintenance, out of which the had- ſaved ſome Mo: 
renance, good a- NeP; AND put it out to Jntereſt, and took Bonds in a Friend's 
gainit the Husband. Mame, and diſpoſed the Money by Ci! ; and this upon De. 
bate was eſtabliſhed a good Diſpoſition ; and this was now 
declared to be a juſt Oꝛ der... 
But note, That in this Caſe it was an Agreement after 
Marriage with Friends in the Behalf of the Mike fo? a ſepa: 
rate Maintenance: But in the pztncipal Caſe the Chief 
"Baron declared, That though where an Agreement is be. 
tween Baron and Feme bekfoze Marriage, that the Mike 
may by (Ul! diſpoſe of Part of her Eſtate, o2 fo2 a Thing 
which is future to the Marriage, fuch an Agreement is not 
diſſolved by the Marriage; yet where an Agreement is to 
have Execution during the Coverture, as in the pzincipal 
Caſe, there the Marriage extingulſheth ſuch an Agreement. 
And the whole Court concluded the Plaintiff had no Ground 
fo2 Relief; and declared ſhe had no Cauſe of Suit but by 
wap of Anticipation z ko the Executozs did not claim the 
Ooods, but ſhe feared the other Defendant, the Jnfant, 
fo2 whom they were Executoꝛs in Truff, Would claim the 
Goods, &c. Pet the Court declared, That they would far: 
ther conſider the Batter, and the Cauſe hath not yet re- 


ceived any farther hearing. 


Where the Truſt of a Term is, before Marriage, aſſigned with the Husband's Privity, for the Be- 
nefit of the Wife, he cannot diſpoſe of it. 1 Vern. 7, 8. contra, if aſſigned without his Privity. ;b:d. 18. 
Alſo Money in Truſtees Hands for Benefit of a Feme Covert, ſhall go to her if ſhe ſuryive, and 


not to the Husband's Executors. ibid. 161. © 1 2 
But a Sum of Money awarded to the Husband, to which he is entitled in Right of his Wife, 


will go to his Executor, and not ſurvive to the Wife. ibid. 396. Vide ibid. 408. 


DE 


"erm. Sanct. Hill. 
Anno Regis 20 & 21 Caf. II. 
CANCELLA RIA. 
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The Lord Keeper. 
Goddard againſt Complin. January 27. 
12 in Call demileth bis Lands #62 Minetyinine ue re 


a 


Pears by way of Moztgage, aud after marries ; gee lent ner Me- 

and in Conſideratfon thetedf, and of 300 1, Potton, ver, on hit old Ce- 

ſuffers a Recoberp, to enable bim to fettle 4 Jeintüre, and der % an ner: 
aͤfterwardg takes up moze Monep of the''\Boſtgage | upon nin Settlement, 
the fomer Setutity. The Jointrels' was Plaintiff,” and the . 
Queſtion was, . Whether the Befeddunt (ould be allowed 1 Vern 4, 294. 
Money lent after the Recovery and Marriage? 237,335, 464, 476. 
And the Court declared, That if the Defendant had no 56, 57, , 159, 
Notice of the Jointure when he lent the new Money, be 271, 304, 524. 
muſt be allowed it, 8 Ant. 109. poſt. 162. 


Another Queſtion wag, Whether the Defendant had proved what is good Proof 


Payment of the Money ſuppoſed to be lent? And as to of Payment of Mo- 
that, there was the Receipt in the Deed of the Boztgage, -->. ay * 
the Condition of Redemption on Repayment of the Money, 
and the Defendant's Dath that he had patd it, which — 
inſiſted 


Term. Hill. 20& 21 Car. II. in Canc' 
inſiſted. on, was Evidence enough of Payment after ten Peay 
_ againſt any Perſon, and ſo the Court inclined. N 
But the Plaintiff ſtanding upon it, That it was not (ye. 
ficient Evidence as againft" the *Plaintiff, who clalmed ag ; 
| -  Jointreſs, there was farther Cvivence. 
4 Recowry ſubſe» There was allo this Queſtion put: Tenant in Tail mom 
fo val ane gageth for Years, and afterwards upon Marriage. in Conſiders. 
7 make good prece- tion thereof ſuffers a Recovery to ſettle a Jointure, Sc." Whe. 
dent Eftates. ther this Recovery ſhould enure to make good the Mortgage 
— it being deſigned for the Marriage Settlement only? Thich 
was anſwered, Jf no Recovery bad been, there could haye 
been no Jointure ; and the-Jointreſs could not have avolded 
the Boztgage; and ſhe is in by the Ai of her pusband, and 
no ſubſequent Act of the Þugband could avold his own a 
precedent. And it was \alſo declared, That if Tenant in 
Tall confeſs a Judgment, &c. and ſuffer a Recovery to any 
collateral Purpoſe, that Recovery ſhall-enure to make good 
all his pꝛetedent Ads and Jncumbzances, 1 


The Maſter of the Rolls. 
Collet againſt Jaques. 4 February 8. 


Rent and Arrears 1 Bill was fo2 3 1. foz a Rent ok 58. per Aunum, 
of it decreed (the Arrear koz twelve Pears. The Plaintiff ſuggeſted, 
Deed being. 2.) That the Deeds by which the Rent was created wet loft 
A pear what Kind and allo the Rent fo2 the future z and there was oof of a 
Rent it was. COnfſfant Payment of it till the laſt twelve Pears. And the 
8. Paſter of the Rolls decreed the Defendant to pay the alt 
Tb s rears and growing Rent, becaule be ſaid it was-uncertain 
qo what Kind of Rent it was, and ſo no Remedy at Law; and 
here the Perſon is made liable fo2 the Rent, which foz ought 

appeared he was not at Law. 2 Wo; 


Of Rents, Reſervations, c. vide ant. 32, 79, 80, 84. &c. poſt 147, 126, 146, 185, 261, 269, 
273. New Caſes in Equity 21. 3 Cbanc. Rep. 11, and 102 to 149. 1 Chan. Rep. 5, 62. 2 Che. 
Rep. 61. £24.00 
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The Maſter of the Rolli. 


Puncumban, an Infant, againſt Stint, Executor of 
Stint. February 17. 


p E Defendant's Teſtatoz gave the Plafntiff 10001. to An Erecutör de- 

be patd at the Age ok twenty-ane Pears. dereed to give Secu- 

The Bill ſuggeſted the Dekendant waſted the Eſtate, 77 1 

and pꝛaped he might give Security to pay this Legacy 1 ern. 454” 
when due; and the Maſtet of the Rolls did accodingly de- ps 
tte the Defenvant to give Security, sg. 5 : 


| i 7 4 * : 4 4 N 4 
| 4 3.6 5 r | JO 'Þ: + * Ty ' a 7 
The Maſter of the Rolli. | 1 
. 7. 4 . , | bf 
| * | | 5 | \ 
an . 1 2 } A is 32 * % | 5 


Faton-College againſt Beauchamp and Riggs: 
| February 5. | 4199 515 | 


pere was a Rent oz Penſion of 11. 14s. per Annum, An Executor de- = 

granted by King Hen. 6. to that College, iſſuing out of er, 72 257 4r- i 
Lands. Riggs was Erecuto2 of the Ter-tenant, and to the Teftator's Per- i 
be relieved fo2 the Arrears of Rent incutred in his Teſta: don vas not liable 1 
trix's Life-time was this Bill brought, which pid ſuggeſt, see 1. Eg. 20. | A 
That the College did not know the Lands out ok which the . 80. op. 27. | 1 
Rent went, and ſo would not diſtraſn. Beauchamp was the : 5 — 84. 
preſent Ter-tenant ; and though the Perſon of the Ter- d 
tenant wag. not chargeable with the Rent at Law, but 
only the Land by wap of Diſtreſs ; yet, fozalmiuch as the 
Ceſtatrir held the Land, and did not pay the Rent, it was 
ſaid, That thereby the perſonal Eſtäte of the Teſfatrir 
was augmented. And lo the Mater of the Rolls decreed 
the Executoz to pay the Arrears, ag'fat/as he had Aſſets of 
the Teltatoz's Eſtate. n 
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The Lord Keeper. 
 Tuſtice Tirrel. 
4 | _- Juſtice Moreton. 
= "2 Slingsby againſt Hale. | February 14. 


. e On a Demurrer. 


'K Bill of Review of a T Þ E Bin was a Bin of Review to reverſe a Decree 
5 1 made about twenty Pears. ſince, wherein the Pon 

Seer Vern131, 135, Jägoz being Plaintiff agaitiſf the Moztgagee to have a Re. 
441, 166,264, 387, demption, it was decreed accodingly, paying the Boney to 
292, 417, 44" be found due on Account; and ko; that Purpoſe referred to a 
Maſter to take the Account. And it was alſo decreed, That 
if the Plaintiff failed to take the Money at a Day to be ſet 
by the Baſter, the Defendant ould hold diſcharged of all 
Equity of Redemption. „J hg ar 
Pending the Reference the Suit abated by the Death of 
one of the Parties Defendant ; yet the Account went on, 


EE - 6; 1 * 13 — 4 12 in; 
— 


Fi without any Notice taken to the Court ok the Abatement ; 
11 that the Executoz being a Dekenvant to the Dyigitial Bm, 
i the Maker was attended on the Behalf of both Sides, and 
1 made up his Repojt, and that confirmed and decreed,. and 
BY that Decree encolled near twenty Years (ſince. And now the 
it Pace eing Devilee of the Boztgagoz, by Bill of 
'* Review afligns theſe Errozs, and now excepts againſt the 
5 Deere. | 
li; - Fitff, For that in reſpe& of the Abatement, there was no 
11 Cauſe in the Court when the Account was ſtated, and the De- 
il cree drawn. up and inrolled. {© 3. al 
1 Setondig, That it was Error for the Court to make 2 De- 
4 eree for the Defendant to hold free of Equity of Redemption 
wi on the Plaintiff's Bill, © „ 2 
1 Proceedings aſter The Demurrer was, in nullo Erratum, 

an Abatement de- not intitled to a Bill of Review. 


bo Tron or aue To the firſt it was anſwered, It was only an Exception 
of Reverſal in Point of Fozm, and not in Point of Rigbt; and that the 
7, 19% 17 Account being ſtated and ſettled, ought not. after ſuch 
2 Vern. 120. Length of Time to be let looſe oz ravelled into; and wy 


2 


— 
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this Point cited the Caſe of the Lady Cranbourn and 
M2. Dalmaboy. _ e 
And as to the ſecond, it was ſaid, That Circuity of Action ig 
to be avoided, and that there were many Pꝛecedents of De- 
crees in this manner fox the Defendant ; and that what was 
decreed fo2 the Defendant was moſt juſt, and could not be 
denied upon the account of Juſtice. ef Fr terry 
And the Court declared they ſaw no Cauſe to alter the De- 
tree; and fo allowed the Demurrer, and diſmis'd the Bill. 
After a Complaint of this in the Lows Houſe, the Matter 
of the Demurrer was re-heard March 9, 1670. by the Low 
Keeper, Chlef Juſtice Hale, and Vaughan; and on long Debate 
they ſeemed to incline againſt the Plaintiff, but took Time 
to conſider, And after, 21 July, 1671. they all thee deliver  - 
one unifozm Dpinton clearly, That the Plaintiff being Deviſee, 4 Deviſe cant 
is not entitled to a Bill of Review, being not in Privity to the 2 =, — 
Teſtator, againſt whom the Decree was: as, if a Judgment be f, we i Privity. 
againſt Land, and the Owner aliens the Land, the Alienee can- Vide ant. 37, 130. 
not bring a Writ of Error, nor the Vendor. And ſo diſmiſs'd 
the Bill fo2 this Reaſon pꝛincipally. Pet the Keeper and Chief 
Juſtice Hale were of Opinion that the Erroz afligned was 
no ſufficient Erro2 to avoid the fozmer Decree, but notwith- 
ſtanding the Abatement the Account ought to conclude, and 
ſtand as an Account ſtated. - 


p Juſtice Wyld. 
Weymberg againſt Touch. February 24- 


On a Demurrer. 


ke pe Bill was, to be relieved again an Acklon of Where Articles of 

Debt ko: Boney due to the Defendant as a Mer Cronns can di. 

chant from the Plaintiff, fo2 Mares ſold in Denmark. The charge. « Subject 

Equity was, That in the Time of Holflity between that Debt, 0d. Taft. 7. 
Crown and this, the Defendant being a Subject to this 
Crown, the Plaintiff was fozced to pay the Boney he owed 
the Defendant to CommiCMoners authorized in that Behalf 
to the Ring of Denmark ; And that by the Articles of Peace 

between the two WOO was agreed, That all I. 
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; ſo exacted from each others Subjects ſhould be compenſated by 
ſetting one againſt the other ; and that the Parties that paid 
the Money to either of the Kings Orders, ſhould be diſcharged 
againſt che Creditor: 7 1 4 20g ene 207) 

To this Bill the Defendant demurred, and inſitked there 
was no Equity; and that ff the Articles did bind puyvate 
Perſons, they were as good at Law as here; but at Lag 
they did not bind, fo2 the Dekendant had a Qerdict, 
Chancery a Court FM the Plaintiff it was inſiſted, That the Chancery was 
of State. a Court of State; and that the Articles of Peace were in. 

1 8 rolled there; and that the Bill was, to have Titneſſes ex: 

amined beyond Sea. The Judge ozdered the Dekendant to 


un wer. 


Of the Power, Authority and Juriſdiction of Chancery, vide ant. 56, 92. Poſt. 201, 203, 205, 
156, 221, 228. New Caſes in Equity, 95, 109. 1 Vern. 54, 5S, 131, 212, 292, 265. 2 Vern, 47, 4845 
494. 1 Cbanc. R. 70, 86, 92, 217, 140, 278. Note poſt. 228. a 


' The Lord Keeper. > 
| Marah More againſt Nicholas Grice and others. 


Covenant = ſtand 1 "DE Plaintiff Marah's Mother was Siſter of the De⸗ 
ſeized in Truſt for fendant Grice ; and by Articles. of Agreement made 


A Fointure, Se. 


See 1 Chan. R. 5, 46. between Thomas More the Plaintiff's Father, and Nicholas 


3 Cbanc. R. 186, Grice the Defendant (in Behalf of his Siſter the Plaintiff's 


Mother) it was agreed, That in Conſideration of 800]. a: 
greed to be given with the Plaintiff's Mother in Poꝛtion to 
the Plaintiff's Father -(whereof 600 1. was Nicholas's own 
free Gift) That the ſaid Nicholas ſhould ſtand ſeized in 
Truſt of the Lands in queſtion, as a Jointure fo2 the p20- 
per ale of the Plaintiff's Mother fo; and during her natu- 
ral Life, the Remainder to the Iſſue of her Body (which the 
Plaintiff only is) the Remainder to the right Heirs of Tho- 
mas More. Theſe Lands were in truth moztgaged by More 
befoze, and the Defendant did pay him 5001. of the Potion, 
and was wought upon by him to deliver up the Articles, and 
fo251. to releaſe to More the Lands; and More and his 
Mike had by Deed and Fine ſold the Lands away; and ſo 
4 75 3 againſt the Bzeach of Truſt was the Intent of 
the We | Vi 
And fo2 the Plaintiff it was inſiſted, That the Defendant 
ought to make good to the Plaintiff the Aalue of the Lands 
ever ſince her Mother's Death, who died about twenty Pears 
ſince, and the full Ualue of the Lands, if to be ſold (by the 
Agreement the Lands being to come to her immediately 
after her Mother's Death.) 
RY 
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Put fo: the Defendant it was inſiſted, Chat if there were 
a Breach of Truſt, it was no ill Intent in him, noz any thing 
to his Benefit, but to comply with the Necelſity of the Plain- 


tift's Father, (who is till living;) and if a Settlement hav 


been made accoding.to the Articles, it might have been ſo 

awarded, that he and his ite might have pzevented the 

Eſtate from coming to the Plaintiff, . And they did after ſell 

the Lands by a Fine; and however the Plaintiff's Father, 

according to the true Meaning ok the Articles, was to have 

had at leaſt an Cſtate fo2 Lite in the Lands: koz it was ab- 

ſurd to think that the Þugsband in Marriage ſhould ſettle 

his Lands on his Mike and her Jſſue, and exclude himſelf 

fo) Life; and being mentioned in the Articles, that the Mike 5 
ſhould have them koz a Jointure, and after to her Aue, the FO 
very Moꝛd Jointure did imply that the pusband ſhould have The Word Jr 
an Eſtate fo2 his Life as well as the Wife, and that wag the ment iir bas 
uſual way of ſettling Jointures foz Life on the Þugband, and che Husband ſhall 
then in Remainder to the Mike koz Life. And it was ſaid, * an * * 
That if a Bill had been bzought againſt More to compel him En ne 
to make a Settlement accozding to the Articles, the Court see 1 Cha». R. 5, 46. 
would never have excluded him of an Eſtate fo2 his own Life, 3 ©» R. 186. 
And of this Opinion the Low Keeper derlated. he was as to 

the Husband's Eſtate fo2 Life, and that he ought to have 

the Pꝛemiſſes by Intention of Agreement koz Life, And 

therefoze, and inalmuch as 6001. of this Poꝛtion was agreed 

to be given by the Defendant as a free Gift of his own, 

and it was uncertain what the Ualue of the Lands might be 

after the Plaintiff's Father's Death, and there was 300 J. 

of the 800 J. unpaid, the Low Keeper pꝛopoſed, That the 

Plaintiff ſhould have the ſaid 300 1. with Damages, and the 


ona to pay it her accozdingly. And ſo it was de⸗ 
reed. . f | 


Of Covenants to ſtandAeized how expounded in Equity, vide poſt: 161. New Caſes in Equity, 162, 
163, Sc. 1 Vern, 40, 141. 2 Salk, 675 to 695. 
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Hele againſt Stowel. May 8. ji 8 


Vide ant. $1, $2, the Minozitp of his Son, and dies, and hath only a 
I Salk, 28, Ec. : X poſthumous Son, and by his Mili gives his Mile 
dawer to make Leaſes to raiſe Monep to pay Debts, Ke. 
he Mike enters, and takes the Profits, and then marries 
a ſecond pusband, and he lives ſome Yeats, and takes the 


g of fitch Part of the Land as ſhe had not let, fo ſhe did let 


Where Rents ta- ume Patt actozwing to the CUill, This Son attaing his 


ken by Colour of a Age, and pꝛoves a Revocation of the Kill, and pꝛaps his 


Title that” 1d- 5 e 
ed, whe Receiver Mbthet maß actount. 


ſhall be accounta- Pzdetev, That ſhe ſhall account for all the Profits that her 


ble as « Bailif- ſelf or her Husband took; and the Reaſon was, that ſhe ſhould 
es be laid to take them till the Inkant was fourteen Pears of Age 

as Guardian, and after as Bailiff; and ſhe was to anſiver 

as to what her Hugband took, as in a Devaſtavit; the Mile 

having no Notice of the Revocation, had paid Legactes char⸗ 


ged on the Lands by Mill. 
Legeries. porn of Oꝛdered, That ſhe be allowed thoſe. But as fo2 the Leaſes 
pop 0 after * he had made, tho' they were fo2 Fines and full Rents, tho 
found to be revo- ſhe offered to account fo2 the Fines and Rents, the Court 
Ses anowed: g, would not make them good, becauſe the Mother could not 
241, 495, 496, 680, let OZ Rt Lands. | | | 
720, 742. 1 Vern. 23, 30, 97, 141, 182, 329. 


The 


Baron and Feme. be pusband deviſed his Lands to his Wife during 


Pons, and dies, and the TUife continues to take the Po 
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Juſtice Rainsſorld. 
Juliet WyI u. 


Holſtcomb againſt Rivers.” May 10. 


Facto28 fo? the An Account retted 
Pear they ſent on fourteen Years 


is concluſive, . 


ÞE Defendant and one Collins were. 


* 


Plaintiff in Spain befoze 1654. In that 


him to London on Account, and charged themſelves with di⸗ seo 1 chance. Rep. 


vers Goods of the Plaintiff in ſpecie. 1656. there hap: 146. 5ſt. 262, 299. 


pened an Imbargo on Euglich Ships and Goods in Spain, 


and a Setzure of all the Goods in the Defenvam's and Col- 
lin's hands, and on their Books; and the Defendafit was 
caſt in Pꝛiſon on that Account, and the Bill was now to — 
s being dead) with 
making his Executrix a Partx. e eee 
Foz the Detendant it was tante, Chat by teafor! of 
the Seizure and Impeſonmem ge kolnd trot atcovint, ha. 
ving loſt his Books; und never teen them fince;. and chat 
the Plaintiff had been twice over with Collin's Exetutritx, 
and che was no Party; and that. after this Length of Time, 
b 0 be hatd to dzaw the Defendant to an Dꝛiginal ac = 
bunt. | | 
Court. Jt was reſolved fo 27 That (tho inter Merca- The ſurviving Fac- 
tores jus accreſcendi hath no Place) pet the ſurviving Facto2 7 4 
was to account fox What was made by bienkelt o: Co-facto2y CoA. 
and pet it was agreed that. in this Sate an geroungt es 
againſt the Executrix of the dead Face. Jud o fk wass 
rann wen oe do deep Fed ft 2 e B e 
| ent, and no clear " aft) eptfon” co e Oe kador fr 
it till after the Selzure; and that Toer ehe Ache bas 4g 3 
(ut over, the Plaintif was wal tg, to A ee 
ſpeedily, i any be had; that the Account tHolifd not” be ra 
velled into, but owered the Defendant to account foz, and 
ſatisfy what had been made by Sale of the Goods remain⸗ 
ing in ſpecie in the kozmer Account befoze the Seizure. 
But in regard of the Length of Time, and the Loſs of the 
Books, (which the Defendant had ſworn by his Anſwer) 


s 


* ozdered, That the Defendant ſhould not be charged 
u this Account ko? moze than accowing to his own Dath 


what 


128; "Term. Paſch. ; 21 > Gar I. in 5y 
where un Accoun- - what was made, oz he did remember 02 believe was made b e by 
rant having lo® "'*. the Sale of thoſe Goods. And with theſe Directions, it was 
of 15 2 hall referred to Merchants to take” the Account,” who made q 
nor be charged be- Direction tending to dꝛaw a harder Direckion from the Court 
Yo Fee. a5: Upon the Defendant in the Map of bis Accounting. Where, 
aims of Epi 3. upon bis Lozdſhip appointed to re-hear the "Cauſe, and the, 
ſame was accordingly re · heard by * afliſted by 99). =_ 


the fozmer Der was confirmed. | | 


Prat 1 Col.. May 1 1. 5 


On a Demurrer, 


* ve Plainti bad a Judgment againſt George Hot 
A Truſt of Lands and-bzought his Bill againſt his Heir, to tubſect cer; 
Se i Fe, 12, tain Lands which be bad a Decree of tis Court foz upon 
410, 411. a Truſt fo2 his Father and his Ppeirs to ſatisfy his Deht ; 1 
Ant „ and the Defendant demurred, and this Demurrer allowed: 
Poſt. 148, 257. And the Lozd Keeper conceived it all: one with Bennet and 


Box's Caſe. But re, lince oy TL o_ rows and 
Perjuries. 
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And ſee 2 Vern. 248. That by the ſaid statute, the Truſt of a Fee is Aﬀers at peek but dot 


. the Truſt of a Term; and ſo was an Eftate pur ater vie before the Statute, if limitted to Precr- 
| tors. ibid. 720. 
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What are Ae in Equity ? 


Plantations in Fee beyond Sea, are Aﬀets to pay Creditors. t Vernon 9 93, . 
So are Lands in Ireland, to pay Bond- Debts here, (aliter of Scotland ; quere). ibid. 41 9. 
bt. | were, If Truſts in Fee-ſimple deſcended on Heirs, ſhall pay Bonds. ibid. 1172. 
"8 So of an Equity of Redemption of a Mortgage in Fee. ibid. 11. 

1 > an Equity of Redemption of a Mortgage for Years, is Aſſets in 72 bid, 410. | 
5 5 - A Leaſe for Years, or a Bond taken in a Truſtee 's Name, i is Aſſets. 71646. 
So a mortgaged Term, though it be no Aſſets at Law; yer liable to Debts in artet ibid. 1 4 
So a Patent of a Walk in a Chaſe, (or of a Fair, Market, Ec.) ibid. 67. 

So a perſonal Eſtate, though deviſed, Sr. ibid. 248, 287, 319, 465. 

Where a Reverſion of Lands in Fee are Aſſets in the Heir, cum acciderit. ibid. 134. 2 763. 


Of Aſſets by Deſcent i in the Hands of the Heir, Vide ibid. 4h 61, 62, 182, Se. . 
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| in. Writing, bebt, A Limitation of 
Elect; 4 (viz) 1 give the Uſe * 8 
| Paintings, and Books of Print, My with Remainder o- 
| 143 So, Silver, and Braſs F 2 2 „ 
Turnings Moy Ivo 4 Vw 3 "oy 
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e e be. with Child. of _ that t oy 

the ſame Paintings, N Front, E d 0041+ 11m 1 A 

| ac come;to'ithe ſame den. Bot ß 

& not;with. Child of a Son, or if the ame Saen 
Aue Male of his Body, then my Wilt 

gs; Books of Print; &. after. 
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2 Term. Trin. 21 Car. II. in Canc. 

| 2 my Wife is now with Child of, ſhall come and : 

main to the Uſe of Thomas Hz . the Father of the Plain 

tiff), of which my Will is tha ſaid: Thomas Pachel: ſhall 

have the Uſe only during bis "Life, and-that he leave in) 5 

to my Kinſmſh'Thoma#/ atbel, his 0h, (the dla 

that de all, as far as in im Hes, fo dif 1 

tat Wall by God s Belg nent "(occked Bim 

nors and Lands in the be County of Berks, ar they 2 

as an e and rem Perſon an 
2 Aude Fax 


Perſons as (hl ſaid Matz 
deſire may prove Lovers of Learning, Ingenuity and Arts. 
hich Clauſe the Defendaſifs ſiſiſting to be revoked by a 
8 * the Matter as to that Point having been full 


hea bl Lowſhip had, t on ok Ci 4 
ang on the Ti K Moy 9 re his 


ment & po 1 — the Uſe of the 4 Rarities was wel] a. | 
tled, by. the Will of the ſaid Plaintiff. The. ' 
mas Vachel, after the Death of the ſaid Defendant Rebeccah 
Vachel, and not revoked. Put * £)efendants Counſel 


then inſiſfing, That 911 up Fe admitted tu be agreeable 
to the Civil Law, pet F n.-the Clauſe ok 
the CUiill of the Rarati 4 the At \void by the 
Common Law. His Loc nts rarther 
Satisfadton, declared. ve your bi 44 *the Dpinſon of the 
Lows the Judges ther hel int . the 
Limitation of the Rarities, 17 1 ame were- a Tr 
02 void. Limitation. e Coq and 
Paper f61 a Beterihinati ds Ae Pe = 1 
clared he had adviſed with The Los TN 10 8 
!- +. aimed ae . 'Julfite? Fare 
a upon veltdernte Conade men 1185 
bei tmn the Wilkowhereby the Ate t th 
. = fm after the Deuth ph > PREM e 
| _—_ as the ud Themas Va e 8 
e N Dh e- 75 4 Tec Id, and 
— t dein ne tidt $'tik 
Contingencies àpon which 
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peulag, his . with't 19 G 
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bo ok Þ 


A Limitation of H Dpinton; C the die Bu ff ee 16 T hotties 
perſonal Chattels Ron wag ag — Devile; and good" iff Law 


ts ce ER 8 the Detendent Rebetcah Vack 
nother, good. he id Raeletes bu A Life" E 
to have — 4. 
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Term. Trin. 21 Car. IL in Cane. 131 


Defendant be examined upon Interrogatories fox the Diſcove- 
rp of the Particulars of the Rarities and Patters (o deviſed, 
and that an Inventozy of the ſaid Rarities be made according 
to the ſaid O2der of the firſt of May. And as touching Se- 
curity now p2ayed by the Plaintiff's Counſel, and other at · 
ters fo? final Compleating this Dectee, the Court declared, 
That the ſame was not the pzoper Buſinels of this Day, and 
they would not now determine the Matter, but leave the 

Plaintiff to move this Court therein, and then ſuch far- 
ther Oper ſhall be made as ſhall be Juſt, 77 


The Lord Keeper. 8 
„ Yor arm 
Juſtice&Rainsford. 

CVE: ot + - 
Wood againſt Sanders, 5 Sanders againſt Wood. 
, ee M Ie 


Long Term of Pears was aligned upon a Truſt to The Tru of « 
permit the Father to receive the Profits for Arty Nemeinder uon 3 


Pears, if he live ſo long; and after his Death to permit the Contingency, &c. 


Mother, his Mike, to receive the Profits fo? (irty Pears, if 2 ongyy- and 
the ſo long live; and after the Death of the Father and Yo- A Gp. aſes 35. 
ther, to permit John the Son his Executoz, &c. in Caſe he 1 NU. Abr. 612. 
ſurvive his Father and Mother, to receive the Rents, Sec. 

And that the Truſtees, at the Requeſt of John, after the 
Death of his Father and Mother, Could aſſign to him, his 
Executozs, &c. But if John die in the Life-time of his Fa- 
ther and Mother, and leave Jſſue, which (hall be living at the 
Death of his Father and Mother, then the Truſtees to al⸗ 
lign the Pꝛemiſſes to ſuch Son of John which ſhall be his 
eldeſt Son at that Time, &c. But if Jobn die without Iſſue 
befoze any ſuch Aſſignment, that then the Truſtees ſhall per⸗ 
mit Edward, another Son of the ſald Father and Mother, 
and the Heirs of his Body; and in Default ok ſuch Jſſue, 
Nicholas, a third Son of the ſame Father and Mother, and 
the Heirs of his Bodyz and fo2 Default of ſuch Jfſie, the 
Erecutozs, &c. of Nicholas to receive the Pꝛoſits of the 


Premiſſes during the Term, to their own Uſes, John dies 
| S 2 Inteſtate 
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132 Term Trin. 24 Car. IL in Cane. 
G Inteſtate in the Life of his Father and Mother, and without 


Iſſue, and befoze ary AMgnament the Father and Mother die; 
Edward the Son enters and receives the Pyofits, and dieg 
Inteffate without Jſice ; Elizabeth his Cite takes Abminiſtta : 
tion, enters and receives the Pyofits, Nicholas the third Son 
takes Adminiſtration to John his Bother, and p2ocures the 
Truſtees to allgn to him. Rs Bets, 
The Queſtion was, Who bath a Right to this Leaſe? whe. 
ther Micholas the Adminiſtrator of John (who died in hit 
Father's Life) or the Adminiſtrator of Edward, who enjoyed 
during Life, or Nicholas the third Son in his own Right? 
Where the Truſt of It Was unanimouſly reſolved, That where the Truſt of q 
« Term 1s ro Re. Term is to one fox Life, the Kemainder foz Life, the Re. 
mainder for Life, mainder to a third Perſon fo2 the whole Term (if he outlive 
the Remainder ro the Tenants fo? Life) the Remainder to another as peir to 
a third Perſon (it Edward the Son, and the Peirs of his Body, that the Re: 
nant for Life) the Maſnder to the third Perſon, viz. John, being meerly con: 
. ro an- tingent, was not lo veſted in him, as that his Executos 
chat the Remain. could habe it, he dying befoze his Father and Mother; and 
der to the third that the Contingency not happening, be dying in the Life 


Perſon (he «dying of Tenant ko; Life, the Remainder'over to Edward was — 


Life) does not veſt limited after ſuch a contingent Remainder, Vide as to 
it in his Executors. Point the Cale of the Duke of Norfolk. 


Vide ant. 58, 
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The Lord Keeper. 
Smith qgainſt Palmer. October 25. 


PO a Difference between the Plaſntiff and one ATrutdecreed for 
ohn Browning, an Award was made that Browning one, who being ge. 
ould pay the Plaintiff 51. in Hand, and 231. at ſe- 5 it in « former 
beral Days, and foz that Purpoſe Browning to enter into a Answer. 

Bond of 50 l. Penalty, This Bond was taken in the Name 
of Brown. Browning exhtbits his Bill againſt Smith and 
Brown, ſuggeſting a Fraud in obtaining the ſaid Bond, and 
that the lame wag in Truſt fo2 Smith. Smith and Brown join 
in an Anſwer to that Bill, and there Smith ſwears, That he 
was indebted to Brown moze than 231. and that Browning 
being awarded to pap him that 23 l. Brown did accept of that 
Bond fo2 ſo much of what Smith owed Brown; and ſo ſaid it 
was not upon anp Truſt fo; Smith, but taken to Browu's own 
Ce, Brown being dead, and the Defendant his Executo?, 
The Plaintiff Smith by his now Bill ſeeks to have the Bond 
out of Brown's Executozs Hands, and chargeth his Name to 
bade been uſed in Truſt foz-the Plaintiff, . 1 


134 Term. Mich. 21 Car. II. in Cane, 
The Defendant pleads the fozmer Anſwer in the other 
Cauſe, and that thereby the now Plaintiff bad deny d any 
Trufts in Brown fog him, and ſwoze the Bond was taken in 
Brown's Name fo? his own Uſe, provt. © 
The Plaintiff replied, That Brown was bis Solicitor in 
the other Caute, and that be anſwered by bis Advice, aud 
that he adviſed it was fit to anſwer to them, and fo? that 
Purpoſe adviſed the now Plaintiff, befoze he put in that 
Anſwer, to enter into a Bond to Brown fo moze Maney, 
that ſo he might ſwear as he did in that Anſwer; which Bond 
be pꝛomiſed Smith to deliver back when be had put in his An. 
ſwer; and did (o, and averred he was at the whole Chatge 
in Dekending the Suit, and that Brown after that Anſwer 
owned the Truſt in that Bond of 2.31. ko the Plaintiff; and 
there was P2oof of that. gy 
And upon the Hearing of this Cauſe, it was taken_to he 
a Fraud in Brown to dzaw the Plaintiff in to put in ſuch an 
Anſwer upon Dath in the other Cauſe, that the Bond was 
in Truſt foz him: And the Defendant was decreed to dell 
ver up the Bond to the Plaintiff, with a Letter of Attomey 
to put it in Sulit. 55 


For Relief in Equity againſt Frauds, Sc. vide ant. 100. 'poſt. 216, 217, 244, 245, 276, 289. Mar- 
ims of Equity 3, 4, 6+ 2 Vern. 8, 123, 133, 150, 151, 189, 206, 260, c. 1 Vern, 167, 271, 467, 20, 
32, 46, 51, 205, 219, 237, Er. | 


At the Rolls. The Maſter of the Rolls. 
Richard Weſt, Clerk, and divers others the Church 


wardens and Overſeers of the Poor of Great Crea- 
ton, againſt Knight and his Wife, Executrix of 
John Palmer. October 27. Dan's 


OHN Palmer had by Till given 501. to the Pariſh of 
Great Creaton, where he was bozn, (without ſaying to 
what Uſe.) The Miniſter, Churchwardens and Overſeers 
fo2 the Poo? exhibited this Bill fo2 the 501. ſuggeſting, That 
he intended it fo2 the Benefit of the Poo © 
The Defendant the Executrix confefſeth the Deviſe, and 
offered, if ſhe were bound to pay it, to aſſign ſome Security 
ko Money owing to the Teſtato? to ſatisfy it 
10 May, 1669. This Cauſe was firſt heard by the Pa⸗ 
ffer of the Rolls. And it being then inſiſted by the Defen- 
dant's Counſel, That the Deviſe was void, and that the 
- Pariſh being no Cozpozation, could not ſue fo? it þ 
2 | 
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J Decree of this Court," 36 Jane, 1657. "bis 
St. Johüd's College 8 

udſies it was refolved; That upon wn Original Bill t 
cery tight relieve withit the'Statbre of UMiritable Uſes. 
ercroe , iftdniſurh aß the 50 . was the Perſotial Le- 
xacy, und us Devile-of Lands, vecteev, 


toz, und Mrteed it cb an Account rb Tee What Aſlets, 
Moutler 15 whom it wa tekerred; to Cee the hen 


_ fo} the e we ee 
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Ny Mage ret js ie, 1 
Biſcoe, and Anne his Wife. . Octob 15 


% Jus 2 10 13 39 $5151! 118 EI 701 inn am 5 J wy 6D 
Tes Taube was at d firſt bofoze the Lom Kee 

The Caſe. Che Plaintiff Margaret und the 
kendant Aune were che kd D 
hading made his Will eigdtesen 


peer or Smith, 1000 in Car of g 
inte, and Hill Sie of Ades. 


Oh = nag — 1pok Toithee whating' pity pat! gr by 


| on the Starute 
"hes charitable Uſes. 


Platz! here upon the ts Of Vide poſt. 158, Sc. 
M& ibid. 193, 198, 26). 


Ebi che 30 Uk Money given to 
pald as far as the Defenvanes bade Uſers 1 theit Cette. . 
5, and wok E Uſe,  decroed 
d to the Poor of t 


be. Poſt. 


: Executor to take 
+ Security on Pay- 


cies 


of a DefeR 


cuto: and Cutatep ot ts Chilvſn-(bvth then in Jeifariep) 48.“ 55 94 165, 
by his Mn gave: ſeveral: Legacies,” and then Fave t : = 111, 205, 


Reftdue: bk bus Peetonat Eftins'to! de ecualiy dinded bel 334 
tern his two Daughters, Anne and Margaret; and it both 

die beköze uetlage o: fill Ages chen He \dovileth:+ it — 
tu another. — Ann the eldeſt Sister, and t 
— Molety ot the Eſtätef which was gocn, and in the H 
br the Exerutog,; in 


"to Biſcbe nd ng ite, 1 
Biſcoee 
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Term. Mic „21 Car, II. D 
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Biſeoe ſetties a Jointure £02«this: on bis Wite, and gives 
the Executoz a Diſchatge. 

Akterwardg the Executoꝛ puts out the other Molety (Mar. 
— being füll in Minozitp) on Security, and Part of it ig 
Eden Margaret marries Nelthrop, and they bing this 
Bill againft the Execute, and Biſcoe and his Milte, ta have 
Re towards the Loſs boꝛn by them, and to have 
iſcoe refund. 

pon the firſt Hearing it was (o'decreed, unleſs Bio 


0 | a Hewed Piecedeuts to the contitrary,; :;- - 


Nom upon farther bearing this Day, - (viz. 10 Jan, 166g.) 


before the Lam Weeper, u. Juſtice:Vy1d, aun r. Bron 


bdekeated: So that ik Biſcoe and bis life had bzought theix 
| © Of it, and ſo Biſcoe 


 . without -any-expze(s-Time-of Poyment z and ide Plaſati 


Turner, it was fo2. Bilcoe-. {nſifted; -- That by the Marriage 
of Anne, her Moiety became =ing and the Oeviſe--over: is 


Bill koz it, the Executoz could not Have: denied-Payment 
bath done no Default, who hath not his 
” till due, and he is not concerned to look any far- 
ther; and in lieu of the Poztion a Jointure :4S oe 
and a Releaſe foz the Legacy is given; and pzobably, 
the Erecuto2 would not have paid, Anne might have loſt 
her Piekerment, and the Executoz was by. the Till the 
Curato? of the Childzen; And it\was.ſ\aiv, That by Anne's 
Marriage firſt, ſhe. became firſt entitled. And it was in⸗ 
ſiſted, That where Legartes are 55 at ſeveral, Times, 
and the Legacy that is fir due is pald when due, and 
there is Money in the Executoz's Hands to pay the other 
Legacies, that it a'Loſs fall on that afterwards, there is 
a in that Caſe ' to Hut the firſt [paid Legater to tee 
und. 
Foꝛ the Plaintiff it was ſhine” That there was in this 
Caſe no Time limited fo2 Payment of either; and that by 
the Marriage of! Anne;; the: Deviſe:- over being pefeated,” 
bath became due and payable, the Device being 4vefinite, 


Money 


Margaret's Inkancy ought not ta turn to ber Prejudice; 


and "bat it was the; Teſtato7's Intention that they: ſhould 


Where a 
ſhall 6 20 2 


want of Aſſets, vide 
725 148, 149, 248, 


3 ry ther bad no Notice, betore &he; W 


© have it equally; one ag much as the other. And it Biſcoe 
8 355 the Executoꝛ might have. teautred A 75 
un Rr n IE 210 Une X 133 305 
„ © And it was ſaid and admitted by the Court, bet 
R pay out the Aﬀets in Legacies, an 8 

bts appear, and they be fozeed 4e pay a, bo 
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"Term. Nich 21 Car. I in Gn, 137 
the Executozs by a Bill here might foxce the Legatees to cr Lap de. 


fund. F | 3 
to this; fo2 there was not enough to pay all when the Lega- , . 43, 
cies were paid, but here was enough when the Legacies were ;,, 136, 4 
paid to pay all, and the Loſs-ſince. - en,. a. 


And fo2 the Plaintiff it wag farther inſiſted, That a Oivi- 


, 


4 
ſion could not be made Without the Platntiff Margaret called 
toit; and the Caſe of Grove and Banſon inſiſted on, where 
Banſon had a Conveyance and Statute fo2 his Mike's Le- 
gacy, and pet put to refund, © 


But as to that Caſe it was anſwered, There was not any 


not, as is ſaid, to this Purpoſe, there being at the Tf 

when this Legacy Was paid, enough to pap all. DE: 
©Odered the Cauſe be ſet down to be re-heard- oztginally, 

— = againſt the Executoz, as the Legatee Biſcoe and 


Quære, If there be not a Difference between Debts and 
Legacies thus: Debts may appear to the Executors, but Lega- 
cies appear in the Will 2 And quzre, If therefore Executors be : 
not bound more ſtrialy to take Security againſt Legacies that | 
do appear, than Debts that do not? 1 

See for this Max. E dag: 12 and 13, the Caſes there cited. 
| And note the Caſe 1 Vern. 482. viz. Lands being deviſed for Payment of Debts and Legacies, 
twas at firſt decreed, That both ſhould be paid in equal Dogs t that Decree was revers d 
by Lord Keeper North ; and Feffries declared, he was diſſatisfled with that Reverſal But after all, 
I rake it there is a great Di ce between Debts and Legacies, the former being ex debito Fuſtitia, 
and the latter only ex opere Charitatls ; and we muſt allow F»ftice to be preferable to Charity. 


The 
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Charles Fry Gent, and the Lady Anne his Wife, 

and Mountjoy Fry an Infant, 5 their Guardian, 
againſt George Porter, an Infant, by: George 
Porter his Uncle and Guardian. Octob, 13. 


A Legacy given on N Ountjoy Earl of Newport had two Daughters, Ia. 
Cones. By 1 bella, who by his Conſent married Nichalas Earl of 
Conſent, wherere- Banbury, (whole Daughter the Plaintiff the Lady Anne ) 
coetable in Equi- and Anne, who without her Father's Conſent married Tho 
ty, or not 22 (nas Porter Eq; bp whom the bad George the Defendant the 


1 Mod. 30 
2 Ventr. 352. Infant. | | [44 | | 
i en. 20, „,  Tht Earl of Newport being ſeized of Newport. Honſe in 
Ven 353,371. Fee, dy his Will in weiting, devileth in theſe Mods: 
Tem, I give and bequeath unto the Lady Azwe Counteſs of 
Newport, my dear Wife, all that my Houſe called \Newport- 
Honſe, and all other my. Tenements in the County of Middleſex, 
for her Life; and from and after the Death of my ſaid Wite, 
I do give my ſaid Houſe, and all other my Tenements in Mid- 
dlefex, unto my Grandchild the Lady Ae Knowles, the Daugh- 
ter of Nicholas Earl of Banbury by the Lady Iſabella, my late 
Daughter, and the Heirs of her Body to be begotten. + Provi- 
ded always; and upon Condition, That my ſaid: Grandchild 
the Lady Anne Knowls do marry with the Conſerit of my faid 
Wife, and of Charles Earl of Warwick, and of Edward Earl of 
Mancheſter, or the major Part of them. And in Caſe the Lady 
Anne Knowls do and ſhall marry without the Conſent of we 
ſaid Wife, or the major Part of my Truſtees aforeſaid, or ſhall 
todepart this Life without any Iſſue of her Body, then 
I will and bequeath all my ſaid Premiſſes unto my Grandchild 
George Porter, Son of my deceaſed Daughter the Lady Anne, 
late Wife of Thomas Porter, Eſq; and to his Heirs for ever. 


i The Plaintiff Fry, after the Death of the Lozd New- 
* Dore, ſtole awap the Plaintiſf, the Lady Anne, in the Night, 
"| rom Newport. Houſe, (where ſhe lived with her Gzandmo⸗ 


| i ther) over the Garden Mall; and ſo ſoon as he 
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miſſed by der Gzanvmorher, aup we was infoqnied"ve ehts 
Fact, ſhe lent to the Earis ak Warwick and Mancheſter 
to infozm them ok it, who doth pꝛoteſted 'agalnif the Bat- 
riage as unütting tur the” poung Lapp, who Was at that 
Time about fourteen Pears of Age, and declared their urtet 
Diſiike or it. Afterwards thele two Eatls being examined 
io the Plaintiffs'as Witneſſes in the 'Caule, lay, That the! 
do aſſent to the Marriage; and that they do not know bu 
that if their Conſents had been asked for before the Marriage, 
ſoch Reaſon miglit have been given as they might Have con- 
ſented to it. And they and other TUitnefles ſpeak as to the 
Eatl of Newport s Intent, and frequent Detlatations, that 
the Plaintiff the Lady Anne ſhould have' Newport-Houſe, 
which the Plaintiff's Counſei would lay Taeight upon to in- 
terpet the Meaning of the Will to be in terrorem only, and 
not to vekeat the Devite to the Lavy Anne. 


The ill was to 


SS. % 
1. * 


e relieved agairiſt the Condition and 
KJ... ] ðU d %§*·· ern Wen 
And fo the Plainticks on the firſf Hearing, which was be. 
fore the Maſter of the Rolls only (in the Lozd Keeper's Ab- 
ſence) it was fnſiffed on by Serjeaut Fountain, That there 
were thzee Things in Equity, upon which the Plaintiff ought 
to be relieved againſt this Penalty. g. 


it. That there was no other Reaſon for this Condition and 
Penalty, but to prevent the Lady's Marriage without Conſent, 
and therefore it was to be expounded in terrorem only, © 
2dly. That this young Lady was but fourteen Years old, 
and knew nothing before her Marriage of the Condition. 
Zdlp. As ſhe was in her Iufancy, and kuew nothing before 
her Marriage of the Condition, ſo ſoon after as ſne did kriow 
it, ſhe did go to the two Earls (ber Grandmother being dead) 

j rn 


and they did approve of 'the Marriage. ee eee N 

Fo} the Dekenvant it was inſilted, That rde Inkancy 01 
Want of Notice to her ok the Condition, was of no Meight 
koz that there was not by the i any 'P1oviſion made 
02 any Directions given to gide her Notice, but as (he take 
by the TUtli as a Purchaſer, ſo che muſt take it ſubject to 
fuch Condition as the Chin bach ſubjetted it to, and is 
to take Notice at her Peril; and an Inkant may break a 
Condition; and this At of hers in marrping was but 
what the Eari had Reaſon to 8 ſhe would do * 
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bat it-was'a'Limitarion 
e Dofendan 


ver in 


as this to be void, and to be but in 

Court, in the Caſe of 

lu t Ober, a 

15 nat and Time apaided such Lias. 

Where the Legacy ence token in this C aut being 
limit⸗ 


- 
Wis 
Kd even 


on Condition the withauc 


ng over to-austher's in 
verable in Equit Court hach uſually conficued the | 
tn ey, only, becauſe there is no other 
dition, and where er lan appointed to take, as in the Cale of Sir Hengy Bel. 
_ ſat als now cited, (which vou may ſee befoe, fol, 22.) But whete 
51, 5 *' * zbath-been.limited aber; it path been alas taken'ather, 
1 Mod. 308. wiſe; as in the Caſe of Davis againff Halton, Novemb.z 664. 
2 Vent. 352 Hatt at what was given(tothe 


„the Matter here being ol. 

V4 * . 7 

1 Pert who tyoke the Condition, And (0, tho' it wert in a 
erlonalty, the Limitation over id g, . 


The Maker of the Rolls. There is na Disterentr iti this 
Caſe, whether it be a Condition d 4 ;Limiracian, £02 the r 
nalty is the ſame in hoth, Aud this mut be zwderfiood 90 
be in terronem; and the Infant had no Notire af 'the Condi 
tion; aud lo decreed against the Defendant. And that che 
Plaintiff, tbe. Lady, and the Þeirs of ber Body, Qould'hold 
And enjoy ggainf dim. of oO] NCHIDRQM) ri toe e IN: 


(OED. B39 IEG: O61) 234) elngd 03 5313 01. ni- tat warn 

Lord Len, The Defendant a from this Omer by a Betten, 

Ch. Juſt. Karg, AND P2aped the Entry of it might be taped 

Ch. Nat, Vaughay, And der d £0 he: re. heard h tbe Le 
een Ae, the Ad hee Aultice Keeling, Wie 

be vo .* Hales, 22 April 4670. Jt iu 
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Com 
ſhall ſtänd. 


to be given,” 102 did the Eael-the: Debiſoz require auy. And 
who ſhould give Notice ? The Defennant is an Jukant, and 
could we give Hatice? Mente eſtatum ratum eſt. 1 18 0 
C een 

Y. Solicito Finch foz the Defenvand; There can be Subſequent Aﬀent 
TE Whlequent Appzobation ˙ nothing, vill 1c foply rhe 
- gnd was ertönte ee Conmpulſion.: Fa; when tbe Eats weve ,1ccc1cm, 
fieſt ocquainted With the Marriage, they Uſallowed: it, asg 
the Eſtate deveſted out of the Lady by the Marriage without | 
Conſent, and the ſubſequent Aſſent cannot reveſt it. The pzi- 
mary Intention mas in terrorem, to reſtraia the Lady from 
an impꝛudent Diſpoſal of her (elt ; but the fecondaty Inten- | 
tion was, that if ſhe did marry without Content, ſhe hans 
loſe the Lands. {The Szandeather Louie nat Hude (ottled it 
ranger than he hath : and that the Gꝛaud facher may im⸗ 
pole ſuch Condition on his Childzen, is not to be dend. 
And if this Court ſhould relieve againſt it, it is to encou- 
tage Oilobedience im;Childzen ta Parents. Ao this! is a 
Cale purely at Lan, and che: Batter af Notice: and othdr 
Circumſtances are all to be [conſidered at Law as meh 
bete; and if, not rellevable there, it fs the ſame here. aud 
if Notice is necelary, ns.'J:cauceive:ic is pot that is purely. 
af Law; and poſſibly it may be fayud at ane rial that there 
vas not Notice, aud at another it ma be own there; was 
Rotice; and it doing Matter of Jaberttance and Freeboln, 
the Defendant. aught ta be at Liberty t6 cry?iCroticsquories. 

14.3 337 36. 200393 6 33 8161 147 e e 13090: 11013631608 

Serjeant Fauntajo.: A Limitation may vent Law, and 4 Condition 
bet cellenabie betet As, if h Coubittan be co Have: the or be performs 
Conſent in Writing, and the Conſent is bad without VViri- heard f . 
ting, this Court amal belp in that: Cole. Au he wed here. 
whether a Father ran ſo: pꝛahine g limit mu Eſtate, as nh 22, 55s 38, 90. 
that a Court of Squlty dba habe no N]¾᷑,¶E auer it 3 fo2 . 
it cannot beſo 0 


Suppoſe the Plaintiffs had Tent to we Parties to theit 
Conſent, and the Mellenger ueber Want, but Laln be did, 
and bad their Conſent, and upon this ſhe had _—_— - 


* 
1 * 
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manbeen lieved hereQ. 
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'T 42. 


Thema. Mie 217 Car. II. in in Gang, 


the Ceremony. 


| | Vquiey regard th the 
Subſtance, and not g petfozmed”; che was to marry. fuch Perſon as the Catlg 


See for this Maxim 
of Equity, þ. 2 is/perfozmed; and whether it be a Limitation oz Condat is 


| there cited. 


in this, upon the Circumſtances of Infancy, and _ Notice 


in one untfoꝛm Opinion to viſmils the Bill, 


would certainty be help'd in Equity. And the End of the cel man 


mould lie of, and they have appzoved. and ſo the Subſtance 


equally pennt; and a Limitation over of. perſonal Legacies, 
1s void. by! the:Civil Law, J grant; but that in ſome Cuſeg 
of a Limitation, over there map be Equity, it cleariy'follows 


and Aſſent' ſubſequent. _ 
The Court would ſee Pꝛecedents: and then 30 May, 1670, 
upon Peruſal of all the Pꝛetedents, the whole Court agreed 


and * 


it was NN 


74 # 9 


1 | Chief Baron Bale Phan tho 9897 2 5 0 oy 


tion or Limitation ? 


ty 1k, Ie is to be confidered whether n be a good Cant. 


Adly. Whether any Relief be to be * againſt je?" 
---3dip, Whether . — ane ie: by relieve | 


We here? a 


« nf; pe conceived it a | Likndeation and Cond} og 05 


Law and Equity, becauſe it is collateral to the Land the 
Pen 2 if he will 3 but if without Confent there (s 8 

ena ; ; 

 2dly. It is a Condition, becauſe it is to contain the Pirty 
in that due Obedience which" Law and Mature oblige br. 
and the ſhould habe applied to her Gzandmother fox ber Con- 
ent, though there had deen no ſuch Condition. And althe⸗ 
in the Civil Law, in the Caſe of a meer Perſonalty, "the L. 
mitation over to void; pet this is a Deviſe of the Lands 


Eftates governable not governed by that Law. Eſfates governable by the Lan 


by the Common 
Law, ought not yo 
be influenced b 

another Law. 
Ant. 79, 8, , 


not help. And as to the Objection, If there may not 


the Caſe of a Woztgage,' where the Condition is fo Par- 


of this Kingdom, without Relation to another Fozm, ought 
y not to be influenced by another Law; and this being a good 
Condition, it cannot be in Law defeated ; and there being 
a full Beach ot the Condition, as Law will not, Equi = 


lief againſt Breach of Conditions in Equity, there will bea 
great Shatter in Decrees already made: This Caſe is not like 


ment ot Money, becauſe there it the Money be not paid at 
the Dap, there may be a — — . by Paymene 
at 2 WE NO e Mm 


4 e gg 


a 

＋ 
bi 
| 4 
1 
OL 
Þ 

a 


erm. Mich. 21 Car. II. in Candc. 143 
— — I — . * e eee 15 
2dly. Again, This 'Beearh/is not reite nadie in Equity, Che Breach o 
1... ͤ both: in <2obie amend = 
equali gradu, as to the Settlement, and as to the Blood of poicion, — ",15-10 
bim that made the Settlement. And it appears by the levable in Equicy. 
ei of the Eatt of Newport that made te Settlement, | 
That he did as really intend it ſhould go over fozmarty: | 
ing without Conſent, as the Tapes dying without Jſſue.-— Ws 
and he refs much on it, that there is uo Pꝛetedent of any | 
Relief given in this Caſe; ko upon Titew' of all the Pꝛete⸗ 7omer quære; for 
vents, he voth not thivk any 'of hefn-come-ro this Caſe 5 bene 
ond it is not fit to go further than the Caurt Hath gone'al- and Cook and Trokey 
ready; fo2 ik they ſhonin, there-would'be nn Enn, and it ig fit bene cited tor ber. 
to let Bounds. And as to-whot-was-offered krom the Picot, -. 
that it was the Earls Intentton that the Lady ſhould have 
Newport: Houſe, and that therefoze it was in terrorem; 
he lald, That no collateral Averment to expound the Tiill No collateral A- 
ought to be admitted; koz if there thould,; there would be bee co erben 
no Certafnty in any Caſe. And as to the Earl's appzoving « Deviſe of Land. 
the Marriage ſince, he ſaid, they were charitable therein 
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and tho' Equity will favour Infants, yet an Jnfant may be ll 
bound by Law to a Perfozmance of a Condition; and inal⸗ whether Notice | 1 
much as this Condition is annexed to an Act (Marriage) be »<<effary io be if 
which che as an Jnfant migbt do, the Infancy will not den 2 F 4 
help, And as to the Point of Notice. J will not deter an Eftace, to the 4 

wo 


mine here whether Notice be requiſite and: neceſſary ; fog nern who 
that is at Law, and want of it, if neceſſary, will avail sn. 
there, J will not fay what Equity map de in Cale ok | 

want of Notice; but that Fat is not ſettled whether No- 
tice 02 nat. Jt would-be hard, becauſe} there is not full 
Notice moved, to canciude here is no Notite 3 and fo would 
have the Bill difmiſg'd, . 
; | : | 110 of $1 ug ' 


Keeling agreed, and ſaid, 'Tis 


— — 2 — — 
—— — — ay 
— KE nl 2 
— * ie *. be 
3 8 > 
K 1 7 
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| fit ta keep "thoſe Bonds 
which Parents impoſe to hold their Ehildzen at Obedience, 
ſiteight, and not fit koꝛ a Court of-Equity ta telax them, 


Vaughan. As te the Conſent ſubſequent, that ſignifies 
nothing ; fo a Man cannot be ſatu ta conſent to a Ching 
which is not capable at Conſetu; an, to fan a Man con- 
ſents that his Heir is of ſuch a Colour, n Nonfentſe, fo2 
that is not an Dbjet of bis Conſeut; and after che PMarri⸗ 
age their Conſents fignifie no moe in that Coſe. 


The Lam Keeper: detlarev, de was Clear of Dpinſon 
that Equity ought not ta mterpoſe in this Caſe, and 
5 - was 
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E "oy, DT of wag glad to lee that a Parent could ſettle his Eſtate, that 
8 ir might ve aut of the Power of a Court of ar 3 Undſy 


| "a That upon Trial, and an | Sa after this 
Hearing in the King's Bench, it was Wü that N2okice 
was not neceſſary to be given, 
The Pꝛecedents cited in this Caſe wer 
laſis, fol. 22. Flemming and Walgrave, 58. Wallis and 
Crimes, fol. 89. Eſcot and Eſcor. 7 Febr. 1653. Coke and 
Tookey, 24 May, 15 Car. 1. Pey ton and Shipdam, Novemb, 
1657. The twolaſf Caſes were, Whether Relief were given 
for the Breach of a Condition on Nonpayment at the Day, 
on a voluntary Deviſe, there being no Damage but what eſe 
be made up by Payment after with Damages. 


Ard note; this is now a general Rule of Equity 7 chat no Advantage ſhall be Na \of a Penalty | 
or Forfeiture where a e may be made. Vide . Eg. 44, 4% Se. See alſo ibid. 35, 


Sir Hen [. 
1 ry Be 


The Lord Keeper. 
1 Davy againſt Davy. December 11. 


Rent-charge, and 


3 "Þþ E Plaintiff was eldeſt Son by a cecond Venter, and 

C the Defendant was eldeſt Son and Þeir by the fr 

ycrion of the Heir, Venter; and the Bill was, to be relieved fo; a Rent-charge 

of 200 l. per Ann. of which there was half a Pear due. 

The Bill did ſuggeſt, That the Defendant kept not any 

Stock upon the Gzound, but converted it all to Tillage, ſo 

that the Plaintiff had not a ſufficient Diſtreſs, and (o was 

without Remedy ſave in Equity, and pꝛaped a Decree againſt 

the Defendant fo2 the Arreas and growing Payments. 

The Defendant demurred ko that the Lands only being 

charged with the Rent at Law, there was no Equity to 
charge the Defendant's Perſon. 

Defective Aſſu- But this Demurrer was over-ruled, it being laid in the 

Se. 3.2” % "Bill, That there was a legal Defet in the Affurance, which 

ought to be made good in Equity, the Ozant being on 

good Conſideration. | 

The Defendant anſwered, and denied the Converting the 

Pꝛemiſſes always to Tillage, 02 that the ſame were not 

_ overt to a Diſtreſs ; but aid there had been divers Times 
a * wozth 250 l. upon them. 


After 
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— the Kaufe it mag nern e A Re ich | 
After: Pyoofs publiſhed fn che Cauſe, it was heard: befoze Thumm ee o 


the Lord: Keeper, 20 Nov. 1665. And the only Equity there 1 


inſiſted on'fo?2 the Complainant was; That the Defendant im- decreed in Equity 
ploped all the Lands to'Tillage, ſo that the Plaintiſf could ehe Perſon. 
not diſtrgin, / there being no Cattle kept on the" Piemitles. 5c Ves 34.38, 
But the Defendant did inſiſt, Chat he din keep a Stock of 38, 3:6, 517,62: 
Cattle thereon ſometimes woꝛth 250 l. at a Time, and that the 1 Eg 21. 
Plaintiff endeavoured ta charge the Defendant's Perſon with p. 31: 
the Rent, which was not lianle at the Law. But the Plain 
tiff 's Counſel replied, That tho' polbly he might have'Ke® 
medy at Law, pet it was uſual to ſettie Matters of this Na- 
ture in Chancery. on 4108-8... r n | 58 

q 


cUhereupon, and upon Reading the Pꝛools in the Cauſe, 
the Court declared they would be attended wich Pzecedents 
where Caſes of this Mature had been relieved, and then would 
give their Opinion.” 8 Nov. 1668. the Court owered the 
Cauſe to be let domn again on the Piecedents, which the 
Plaintiff was to deliver to the Defendant; : Due Pyecedent 
was this: Seymor Boreman and Francis Yeat Plaintiffs, as p.m or Boe 
gainſt Jobn Year, Eſqg Defendant. Che Bill was grounded ma» againit zeae. 
upon an Agreement made upon the Marriage of ſohn Yeat, 
the Father of the Plaintif-Francis, with Frances his Mother, 
and a tripartite Deed 15 Car. 1. in Purſuance thereof, where» 0 . 1660. 
by John the Father became ſeized in Tall, and after the Death 


ok Thomas his Father, covenants to levy a Fine, to the In⸗ 


tent Elizabeth (Mother of Frances, his ſecond Mike, | after 
the Death of Thomas and himſelf) and her Aﬀſigns QHould 
have, during her Life, out of the Pꝛemiſſes 1501. per Annum, 
if John ſhould have Heirs Males of his Body that ſhould 
ſo long live; and to the Heirs Males of the Body of 
John by the ſaid Elizabeth, another 1 50 l. per Annum; 
during the Life of the ſaid Elizabeth; and that the Heirs 
Yales of the Body of John and Elizabeth have 300 l. per 
Annum out of the Pꝛemiſſes, with a Clauſe of Diftrels, 
and a Covenant to make further Afurance. A Fine was 
levied accoddingly, Auguſt, 1663. John the Father died in 
the Life of Thomas his Father. Elizabeth ſold her Right 
to the 1501. limited to her ſelf after: the Death of Tho- 
mas, to the Plaintiff Boreman, and in October befoze the 
Bill Thomas died, whereby the Plaintiffs decame inti⸗ 
fled to the ſeveral Rents, the Lands deſcending: to the 


Oefendant as Heir to bis Gzandfather, being eldeſt Son 
of John by a fozmer 2 he had all the Deevs, 


and 


Land, not to be 


See 2 Vern. 3 74,3829 
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| of Lands out of Lands iping inter mix d with others, and Boundartes con: 


4 1 0 ; 4 
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+ And. refuſed to pay the Rents, pꝛetending the Lands were 
Confiifionof Boutids not ſufficient, and the Limitatſon in Law defeTive ; and the 


"I 


which a Rent- 


charge iſſues, Ne fuſed, the PÞlgintiffs could not diſfrain, and lo pzayed Reliee 
17 arter for Re- here. And charged alſo, that the Dekendant 's Father g. 
in Equity,. greed, that ik the Lands were too mall in Ualue, 07 defeath, 
in Title, he would make both good. To'have that done, and 
to diſcover the Vuttals and Boundaries, and to babe the 
| e's MITES and growing Rents pad, was the Deope of 
E n 
CTbe Defendant by Anſwer infifted; That the Plaintit z 
pꝛoper Remedy was at Law, and that Boreman had not a 
good Title, becauſe he had not any Attoznment, fo2 ought 
appeared,” o ang good Conveyance from un and Juſtt 
fied the Detainer ok the Deeds. 
On the -firſt Þearing, 25 Jan. 12 Car. 2: Owered a Com | 
miſſion to go ta let out the Lands, and. Boreman's Title to 
be determined on the Return of the Commiſuon. The Com- 
miſioners certified that they had ſet out the Lands, the pe. 
ſent Rents 'Whereof: were but 501. per Annum, and that the 
Lands charged were 3001. per Annum; and then the Cauſe 
came again ta be heard befoze the Lord Chancellor and the two 
Chief Juſtices, 12 Jan. 1660. And as to Boreman's'Title a8 
Afllignee to Elizabeth, by which he claimed the Arrears from 
Thomas Yeats Death, during Elizabeth's Life, the Matter 
ſtood upon was, That he did not pꝛove he had raid np Put: 
| chaſe money. 

A n The Court conceived that was not materfal, he claiming 
b. Lentz 8. « Le Under Elizabeth, who was intitled by the Warrlage-agres 
mitation to the firſt — and la capable ok Relief. 

Son. Vide ant. 8, 9. And the nert Point was as to the other Plaintiffs to 
1001. per Annum during Elizabeth's Life, and 3ool. after 
to him and the Heirs Males of his Body. TUhereupon 
A defeRQive 2 the Court declared, That though the Limitation ok theſe 
1 2 Rents were defective in Law, ſo as the Plaintiff could have 
1138 no Remedy at Law, pet by the true Meaning of the Mer, 
Vide poſt. 159, 160, rfage-agreement, the Plaintiff Francis is well deſcribed 
161, Sc. ibid, to take the Rent, and both the Plaintiffs well intitle, 
and ought to have Relief ſo far fozth as the Lands and 
Kents reſerved on the Leaſes, and the Lands, as they 
ſhall come out of the Leaſe, ſhall be of Aalue to make 
good the ſame; and that Boreman ought to be firſt paid; 
and decreed the ſame accozdinglp, and the Defenvant to 


account foz the Yelne Pzofits, 8c. And foz the _ 
| 2 | 


ff 


2 * 
= 
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Term. Mich 27 Car. IL in Gan- 


the Rents reſerved and the Lands out of which the Rents 

and Pyofits are iſſuing, at the higheſt yearly Ualue, not ex- 
ceeving 2001. per Annum, after the Leaſes expire, ſhould be 
liable to the Payment of thole Rents to the Plaintiff Bore- 
man, during Elizabeth's Lite; and after 300 l. per Annum 
to the 3 Francis, accoing to the true Meaning of 
the er + | | b — 2 e 


The Difference between the ts Caſes was, 


Firſt, In the principal Caſe the Rent was well limited to the 
Plaintiff in Point at Law, by the Name ot the urtt Son of the 
ſecond Venter, and gde map diſtrain, and having Sein, ma 
bung an Aſlize. But in Boreman s Caſe, neither himſelf hat 
any Remedy at Law foꝛ Mant ot 'Attoznment; and by reafon 
of Jntermirture with other Lands, noz had the other Plain⸗ 
tiff, by reaſon he was not Heir Bale to his Father; but that 
Defendant was by a fozmer Venter, ſo the'Limitation was 
not good in Law; And obſerve in Boreman's Caſe the Lands 
only are made liable, not the Peron. 
Another Pꝛecedent deliver'd by the Plaintick to the Deken⸗ , 805. Pl tog: 
dant, was 22 June, 1644. Elizabeth Ferris ngainſt Newby; —— F 
where an Annuity being de nile by Kull, and by the fame Pi 22, 354. Pl 4. 
Mill the ſame Lands deviled to an Þalf-Bzother ot the De: Ln. 184 
viſee of the Annuity, this being a Rent ⸗Seck without Seiſin, Pep _— 
and no Power of Diſtreſs, and the Deviſee of the Lands ha. ln 
bing pꝛomiſed to pap it; the Court did decree the Deviſee sein decreed of a 
of the Lands to give Seiſin of the Rent to the Deviſee of ®<2-S<<t,_ 
the Annuity ; which Cale, ag was. conceived, was againſt 4" Rwy 
the Plaintiff in the pꝛincipal Caſe, it being in his Power to 4. 32, 79, 145. 
have Seiſin when he would. And the Court in this Cale 269,273 
w_ * the ow to be liable. * 
_ And now, upon further Hearing of the principal Caſe, the 
Plaintiff's Counſel did not think fit to inſift vol: r much 
as to mention their Pzecedents, but ood-onlp upon the De⸗ 
fect of a Diſtreſs, and that the Arrears of the 2001. per Ann. 
were now 1001. and the Land but 200 l. per Annum. 
The Lord r declared on the Debate ok the principal 
ſe, That unleſs there did appear a Fraud to hinder the Fraud to binder 
Plaintiff of his Diſtreſs, he could not have, Relfef here: And „ Piſfireſs, where 
hat all he could do was to refer it to a. Trial at Law, 5 , 100 416. 
hether there was any Fraud to hinder. the Plaintiff of his 217, 244 ' 


Dies? And accoppingly at the Plalntif's Deſire dm refer P. = 


\ 


rial. 
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beer e PUG - December" £ itt 
3 On a: Demurrer. N 


THE: Plaintiſt was an Executo; to an Obiiger und 
1 Bill was to have: an Equity ot — wh 
deſcended to the Þetri' of the nes by bis Ben, made gl. 
lets in Equity i, 


ene. e [1&7 171 - TY „ 
To this Bill it dun tieidurned'sa Beet! and Bors Cat; 
and on Debate the Loꝛd Keeper inclinep to think it all one 
with that Cale. RAE £00; J8 T1028 FUR 
. ef Redepoon But fop'the Plaintiff it was indttev, That that Cat tuo / 
Rl the Heir of the M hard Caſe to be eſtabliſhed in a Court of Equity'z and ther 
Mortgagor be Af. this is a ſtronger Cate, ko here the Lands were once in ige 
. 14. , 123. Obllgez, and tieber-abſolutely put-out of him, but convitis. 
Peſt, 226,251. nally by way ot Piedge fox Boney: And the Equity ot Re 
| demption he had was as conſiderable! as the Revempeion, 
which was Aﬀets at Law. So the Low Keeper 02detedita 
anſwer 3 but ſaved the Benefit of a r r to che pen 


999709 Y . 
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7 he Fae 4 Kept. " hs | 
Juſtice Wyld. - 95 5 


Huncof Grove | againſt Banſon PT 2 Wi fu 
Thomas Grove. Decetnber 14. 


Legatees to abate PJunote, the Plaintif's Gzandfather. ** of a 
2 great Perfonal Etkate, gabe the Plaintiff 50001. 
55 — ** and 5001. to his Siſter, Banſon's TUife, and made the De. 
| fendant Thomas Grove "his Executo?, who had purchaſed 
the Panoz of Beeren · Hall with Part of the Teſfatoz's Money, 
und moztgagen it to Perryor, and fozfeited it. Upon the 
Marriage of his Daughter to Banſon, he agrees her Pox 
tion * be ko: Legacy, Anterett, and what moze he __ 
gl 


* 


£ | 


by ** 
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give her, 1000 J. and enters into a Statute to Babſen ko: 
the ſame, and then he grants the "Equity of RNebemptton 
und the Reverſion- (fo: the Moztgage was but koz a long 
Term of Peats) to Banſon as a farther Security. The Bill 
was to be admitted to redeem the Poztgage, any to have 
the Legatees loſe in Popoztion. und ehe Banſon had a Sta 
tute and Moztgage prout, whereby it was tald his 1600 1. Vide and. 60, 136. 
continued no longer a Legaty, but was as much a Debt to Tot 248, 226, 236, 
bim, as ik he hav Tent ide Money; and he rook ſt as (yo 
much Portion, oz eite he would not gave married: Pet the - 
Low Keeper Declared, Chat tnalmuch as the Legaty was an Execucor not 
not paid, but only ſecured, he conceived it equitable. fog each bound to K 
Legatee to loſe in Pzopoztfon, there not being enough of case te refand in 
Thomas Grove's Eſtate to pay all, and would not admit Ban- caſe of Defe& of 
| ſon to redeem, but the Plaintiff, fo2 that. his was the greater _ 8 
Debt; and fo ozdered that he chould redeem, and Banſon Pi and Vincrer 
ſhould lole of his Wife's -Poztion in Pzopoztion with the more largely in 
Plaintiff. And in this Caſe the Caſe of Pink and Vincner, e and Bae. 
1639. by Advice-of Civilians, was tited, where it wüs te, 

ſolved, That an Erecutoz was not bound to pay a Legacy, 
but on Security to 14 . in caſe there ſhould, de a Defect 
of Aﬀſets to pay Deuts ann Legacies; But that, as was ſaid, 


was not applicable to the-pzincipat Cate; foz the Teffato? 
had left ample Aſſets, but Thomas Gtove had waſted them, 


and was inſolvent. 


The Lord Keeper. | 

20 N18 4 1 T3 3: 14 3 = ti 

Higgon and others againſt Spddal, Calatny, ant 
_ others... Decechber 7. 


ole mor Ti: A } . 
Þ E Caſe was this: Syddal granted a Rent C barge 


T of 3001. per Annum foi 20001. to the Plaintiff, and A * 
after moztgaged the Pyemiſſes ko; #2001. fo Calamy. Chen Chen e 25s. 
thole that have Calany's Intereſt, be being dend, day in a 1 7 6, 201. 
Judgment precedent to the Ozant ot the Rent ⸗C harge. The 2 Chanc. Caſes 20, 
— oy 20 " _— what Eſtate the De: 35 ;. 
nant claims, o cyargeth that Catamy had Motfce of 
the Plaintiff's Rent befoze his Boztgage, = as ys 
_ ' 
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of Bills of Revi- did not pay off that 3000 l. that then his Lands in Kent 


10 Term. Mich: 21 Car. II. in Cane. 


A Mortgagee with- The Defendants. plead the Moꝛtgage to Calamy, and that 

our Notice of * afterwards bearing ok pecevent Ancumbzances, they bought 
rance, buys an In- in d legal Title pzecedent to the Plaintifk 's, and offer; that 
an Plaintiff will pap all due on the Poztgage, and: "I 
dent co that; n. their new-acquired Title, to aflign-all-to-bim,-But ik be wn 
peach'd in Equiry, mot, they ſtand upon it they ought not to diſcover what that 
ment Eſtate is they have bought in, noz ought their Titie to ze 


- me i duo dzawn under Examination in Equity; and by way of Anſye, 


Eftares. _., denied that to thelr-Knowledge, oz 'Dellet 22, Calamy hab 

109, 119. pp. 162, ang; Hotite of the Rent⸗Charge when be lent the 1300 

166, 16). And * ente the n was * as good, 278 . 80 
9 The Lord Ae ö 


Juſtice Wyld. 


William Syle by by Original Bill, ainſt William 
Martin and Elizabeth his Wife, Telex and Ad. 
miniſtratrix of Richard Boſvile, Eſq; and Ro- 
bert Boſvile, Son and Heir of the ſaid 1 
by Guardian. December 16. 


original Bill to ſet p E Bill as an Original Bill to ſet aſide a Decree in 
« Bil of Revive) 1664. obtained-by the Defendant on a Bill of Revivor 
as obtained by (to Which the now Plaintiff is no Party) againſt John Style, 
Frand, and 4 Deir of Sir Humphrey Style, and others, as obtained by 
par. * Fraud. The Cale was thus : 

Sir Humphrey Styles Lady (Mother of the lald Richard 
Boſvile) had by > his Requeſt moztgaged a Manoz of hets 
fo2 3000 l. boxrowed by Sir Humphrey 8 Novemb. 8 Car.1. 


And Sir Humphrey had agreed with his Lady, That if he 


Ws ſhould ſtand obliged to pay 1500 l. of the 30001. fo? the 
Poſt 153, 1749 123, Eaſe and Benefit of the ſaid. Ladp and her Heirs.” Aud 
- 15 Novemb. 8 Car. 1. he conveyed his Kentiſh Lands t 
Truſtees, which the Defendants ſay was koz that Norms. 
but no ſuch erpzeſs Truſf, Trin. 1641. the Lady Boſvik 
being dead, Richard Boſvile her Son and peir exhibited his 
Bill againſt Sir Humphrey and the Truſtees of the Kentiſh 


Lands, 2 have the Bene lit of this Agreement. a in 
rin. 


U 


Trin. 1642. two- Witneſſes, were examined to the Proof 
of the Agreement againſt Sir Humphrey Style, and that 
the Conveyance of the Kentiſh Lands, was on that Truſf. 
The Mars coming on, there was a Beſt, and no: farther 
Proceedings till 2663. In 1665. Richard Boſyiſe. who 
was a Recuſant, died, his Heir then and pet an Jnfant, 
Michaelmas 1663. Martin & Uxor, and the other Defen- 
dant, the Inkant, bzought a Bill of Revivoz againſt Joba _ 
Style, the Þeir of Sir Humphrey, and the Heir of the 
ſurviving; Truſtee, And in 1664. after the Anſwer of John 
Style, who by Anſwer ſaid he was willing the Plaintiffs 
in the Bill of -Revivoz may have their Money, if he may 
have the Reſt of the Lands, and Replication and farther 
zoof taken and publiched, it was decreed, That the Plain» 
ifs in the Bill of Kevivoz ould hold the Lands: againſt 
5 Style and his Þeirs, and all claiming under Sir | 
umprey Style ſince the firſt Bill, until the 15001. with Note; Though No- 
Coſts and Jntereft were paid off, of which Bill or Revivo tice o « Stranger 
the now Plaintiff had due Notice given him, and be might, 5e. 21 of Keri: 
if he had pleated, come in by a Croſs-Bill, &c. befoze the yer cis improper to 
Decree, The now Plaintiff made Title by an Intatl of 88 oy 
Sit Humphrey Style on him in 1638. pzecedent to the Ozi- , lt 
ginal Bill, ſo that Title was not bound by the. Dectee. 
But that Settlement being in Truth-revoked in 1643. he 
made another Title by the Mill of Sir Humphrey Style in = 
1658. And koz the now Plaintiff it was inſiſted, That 
there was a Colluſſon in getting the Decree, the Defert- 
dant John Style admitting it by Anſwer tp it on the Batter, 
and the now Plaintiff, who was Ter-tenant, no Party to 
it. And the Repo of the MWaffer who had computed the 
15001. and Jntereſt to amount to 36001. was confirmed 
without any Defence hy John Style. And the Rule foz Bind- 
ing Titles pendente. lite, (which is the Rule of the Pꝛac⸗ 
tice at this Day) was the Low Bacon's Rule, and that Rule 
is, That lis pendens binds, if it be in full Profecution; but 
here was above twenty Pears Ceſſation, and the Plaintiff 
had in that Time bought in Jneumbzonces, and impꝛoben 
the Lands, and the Notice given the Plaintiff ok the Bill 
of Revivoz was too late, Jſſue being joined, (6 that he 
could not come in. And it's ſald, TUbere Judgment is ob- 
kained againſt the Land, and the Ter-tenant is no Party, 
a Writ of Deceit lies koz the Ter-tenantz and la in a 
Parity of Reaſon this Bill was maintainable fox the now 
Complainant, Spencer's Caſe, 5th Report, was cited. hay P 
| t 


1 
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it was further ſaid fo2 the Plaintiff, That there was no i 
Agreement between Sir Humphrey Style and bis Lady, Us 
the Decree was grounded upon. 

Fox the Defendant it was ſaid, That the Plaintiff was 
ſtopt to ſap there was ſuch an agreement by Decree, | 


A Stranger 8 Lord Kiiper. a Stranger may falſify at the Cu 
bound by « Decree Law ; and it the Decree be by Fraud, the Plaintiff map then 
may falfiy it. ' be admitted to falſify the Agreement. But it is not Fom, 
but the Subſtance of a Decree, that all be bound that come | 
in pendente lite, 
All that come in But the Defendant's Counſel fnſiſted, That there was 
2 — no Fraud; fo2 the main Mitneſſes which were to the Agree. 
: ment were examined in Sir Humphrey Style's Lite time. 
Thoſe which were examined after, were to prove the Pay. 
ment of the 3000 l. the Moꝛtgage⸗ money, which was pai 
afterwards ;' — Notice was given to the now Plaintiff be: 
Neceſſary to pro- foze any Examination of the Bill of Revivoz, ann could go 
— Reins : ho otherwiſe, unleſs they would have betrayed the Inkant; 
fo2 if he had gone by DOziginal Bill, they muſt have loft the | 
_ Witneſſes examined on the firſt Bill. 


War and Foree, S Lord Keeper. The ar and Infancy excuſes the Lache, 
_ nk , $3,126: and the (Uttneſſes to the main were examined in Sir Hom- 
— phrey's Life ; and ſo the Pꝛetence of the Plaintiff's Impꝛobe⸗ 

ment, and taking off Jncumbzances, nothing of that in the 
Bill, but in the PSAS And ſo diſmiſſed the Bill. 


Sherman againſt Withers Deter IT. 


BY 


On a PLEA. 
Paception in the. pe Plaintiff was an Inland Perthant, and the Ds 
Statute of Limita- kendant his Fact oz; And the Bill was koꝛ an Account 


tion as ro Mer- of fourteen Pears ſtanding. 


chants Accounts 


extends not to In- To all but what was within ſix Pears bekoze the Bill the 

land Merchants. Defendant pleaded the Statute foz Limitation of Perſonal 

Vide ant. 20, 25 Actions, 21 Jac. 16. c. And upon Debate of the Plea, the 
Lord Keeper conceived the Exception in the Statute 3 * (0 
the Merchants Accounts, did not extend to this Caſe, but 
only to Verchants trading * Sed. 


2 J. 


3 


Term. Mich. 21 Car. IL in Canc'. 


The. Lord Keeper. 
Sir Jeffery Palmer, the King's Attorney General, 


on the Behalf of Woolrich, a Lunatick, againſt 
Woolrich. Mich. 1669. 


— 


Bill bzought by the Attorney General in the Nature of 
A an Inkozmation, koz the Benefit ok a Lunatick, as in 
the Caſe ok Jerome Smith, fol. 112. ; 5 

The Defendant demurred, fo2 that the Lunatick was no Where « Lunatick 
Party, which was ruled a good Demurrer; the Low Keeper mud NN 
declaring it was as needful to make the Lunatick a Party as on Benefit. 
an Jnfant, where a Sutt was on his Behalf ; but in the Caſe Aue in caſe of an 
of an Jdeot it muſt be otherwile; but a Lunatick map reco- % , 113. and 
ver his Underſtanding, and then he is to have his Eſtate the Cates there ei- 
in his own Dilpoſing. a ted. 


br obſerve the Difference between this Caſe and that of 
Smith's. | | | 3 

Smith's Caſe was, to be relieved againſt an Act done by the 
Lunatick in aſſigning a Debt, becauſe he was a Lunatick at 
that Time; ſo that if he had been a Party, it had been to 
ſtultify himſelf, which the Law does not admit. Vide Bever- 
ly's Caſe, 4 Rep. And quzre how it can be done by Jnfoz- 
mation on his Behalf ? WR ae fe : 

But in Beverly's Caſe the King hath the Cuſtody of his 
Perſon, of his Lands, and his Hoods, ſo as to pꝛovide fo? 
the Jdeot, to pzevent an Alienation ; and therefoze by Scire 
facias may avoiy a Feoffment and other Diſpoſition made 
by the Jdeot. But the Book lays, That that is not a 
Breach of the Rule, that a Man cannot be admitted to 
ſtultify himſelf, becauſe the Jdeot is not Party to the Re- 
| cod in a-Scire facias. And in that Caſe it is the ſame 

Thing, and the Crit the ſame as to the Alienation of Non 
compos mentis, 02 a Lunatick, oz of an Jveot, and the 
King ſhall pzotect thoſe that cannot pꝛotect themſelves. 
and the Altenation of a Non compos mentis, as well as of N 
an Jdeot, being found by Office ſhall be avoided. Tamen duni fa ferry © 
quære. And upon that Gzound J ſuppoſe it was thoſe his Behalf, and 
Bills were grounded; fo2 it was declared by the Court, where not. 
that thoſe Bills were p2oper to be bzought by the Attorney. 
And in Woolrich's Caſe the Bill was, to be relieved upon a 

7 


Marriage 


— — 
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Party to it, 


The Maſter of the Rolls, in the Abſence 
of the Lord Keeper. 


Cadwallader Jones, Eſq; againſt John Lenthal and 
- bis Lady. Mich. 1669. 7 


1 Med. 141, 303. Þ E Bill was, to be relfeved fo2 a Debt owing by Bond 


I "Oo from Sir James Stonehouſe, to whom the Defendant 
Relief for « Debt the Lady was his Erecutrir; which Debt and Bond the 


which the Plaintiff Plaintiff in his Anſwer to a fozmer Bill had ſwozn was 


1 fully ſatisfied to him, but that was to avoid a Sequeſtra⸗ 


ſwer. tlon of the Debt, as was alledged. And the Maſter of the 
Vide oft 202. Rolls, tho' that Anſwer was ſet fozth in the Oefendant's 
ane Caſes 17: Anſwer in this Cauſe, would not ſuffer the Anſwer to be read 
againſt the Plafntiff, and ſo decreed the Defendants to ſ@ 
tisty the Debt. 


For though the Rule be, That be be has committed Iniquity, (as here, in the falſe Anſwer) ſhall 
not have Equity; yet it ſeems, that is to be underſtood, when the Iniquity is done to the Defendant 
himſelf: As where a Leſſee is ſucd at Law on a Forfeiture of his Leaſe, for Non-payment of Rent 
or the like; if ſuch Leaſe was obtained by Fraud or falſe Suggeſtion, Equity will not relieve; 
contra, if no Fraud, &c, was done to or impoſed on the Leflor. Vide Maxjms of Equity, pag. 5 #6 
Vide poſt. 202. ant. 96. Max. Eq. 5, 45, &Cc. 
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Term. Sanct. Hill. 


Anno Regis 21 & 22 Car. II. 
IN 


CANCELLARI A 


The Lord Keeper. 
Juſtice Moreton. 


On a Demurrer. 


D E Cauſe had been koꝛmerly heard in the Exche- Matters formerly 
auer, where two ſeveral Trials had been directed, examined in tho 
Will or no Will > and in both a Uerdi# fo the Plain gar ua thre then 
tif. Pet the Chief Baron had diſmifſed the Bill there, but Chancery. 
without Pꝛejudice in Law oz Equity, And now by an Ozi⸗ vs ghee =o 
ginal Bill the Plaintiff hath ſought Relief here koz cw C4. Es. 10h. 
thoſe Matters he ſought Relief in the Exchequer, and to 
cramine CUitnefles in 02der thereunto, in perpetuam rei me- 
moriam. 
The Defendants pleaded the Examination and Dilmil⸗ 
ſion in the Exchequer, and that there ought not to be a 
new Examination, the Matter having been there full in 


ue. 
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On the firſt hearing of this Demurrer the Court gape 

Time to ſearch koz Pꝛecevents, where after a Cauſe heard 

upon the Merits, and diſmiſſed in the Exchequer, a new 

Bill had been admitted here: And none being to be found, 

Diſmiſſion of a now upon farther hearing of the Oemurrer, it was kz the 
Cauſe without Pre. Pfaintitt infiſted, That this was a Special Dilmimon, | 


Pee. how wo be being without Prejudice either in Law or Equity; which 


| underſtood. {TIozds mult be conſidered to ſignify ſomething ; but they did 


not fignify any thing, unleſs ft were meant the Diſmifgon 
ſhould not hinder the Plaintiff from ſeeking bis Relfef in 
any other Court of Law oz Equity. And ſo the Court did 
conceive, and ozdered that the Plaintiff might examine any 
CUitneſſes that were not examined in the Exchequer ; and 
that as to the Matters examined unto there, the Plaintiff 
might examine the ſame Mitneſſes de bene eſſe; and how 
far thoſe de bene eſſe ſhould be uſed, the Court would far: 
ther conſider, 


The Maſter of the Rolls. 


Bridget Dennis, by Sir Alexander Frazer her Com- 
mittee, againſt Sir Thomas Badd, Frances Den- 
nis his Daughter, and others. January 31. 


An Infant's Eſtate þ up + Caſe of Sfr Thomas Badd was, That he was Guar- 
os ROE dian to Edward Dennis, (whoſe Siſter and Heir the 
Payment of his JPlafhitiff is) and at fifteen Pears of Age married him to the 
Debrs. Vide 1 Vern. Defendant Frances, his Daughter. Sir Robert Dillington 
264 age 343» 295- had a Moꝛtgage of 200 l. of Part of the Jnfant's Eſtate, 
2 Vern. 232, 225, Which Moztgage Sir Thomas Badd paid off, and took the 
230, 342, 368, 480, ſame aligned to other Perſons. The Jnfant after, at ſeven 
New Ca. in E4. 103, teen Pears of Age, made his Till, and the Defendant Fran- 
153 ces his Mike Executrix. The Bill was, That tho' Sit 
Thomas Badd had paid off the Moztgage with the Jnfant's 
own Monep, yet he now pꝛetends it was not: fo2 the Benefit 
of the Infant, but that he paid it with his own Money; and 
fo2 what Money he had of the Jnfant's, he was accountable 
to his own Daughter the Executrix, and ſo would leave the 
whole Boztgage-money ſtill on the Moztgage Lands, which 
belong to the Plaintiff as Siſter and Heir to the Inkant. 2 


„ * — N 
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The Defendant Sir Thomas Badd by Anſwer ſaid, That 
the Boney he had paid Str Rob. Dillington was his own o. 
ney, and that he had not near enough of the Inkant's to pap 
the lame, and that if he had had enough of the Jnfant's Yo- 
ney, yet he could not juſtify the Diſpoſing of it. 7 
It was pꝛoved, That when Sir Thomas Badd paid off the 
Noztgage, be called in about 1001. of the Jnfant's Money, 
and that that was applied that way. 175 1408 
And in this Caſe the Maſter of the Rolls declared, That 
Sir Thomas Badd ought to imploy what he had of the Eſtate 
of the Jnfant, as far as it would go, to pay his Debts, and 
did decree a Redemption of the Boztgage, and that Sir Tho- 
mas Badd ſhould account; and that what he had of the In⸗ 
fant's in his Hands when the Moztgage was paid off, ſhould | 
be appited in Diſcount of Yoztgage-money, and upon Pay⸗ 
ment of what was moze due to the Plaintiff, to redeem. - 


The Lord Keeper. 


Sir Jeffery Palmer, the King's Attorney General, on 
the Behalf of the King and Trinity-College in 
Cambridge, againſt George Newman, Eſq; 
February IO. 


DE Infomation ſuggeſts, That S. Newman was lei. Chancery may re- 
1 (ſeized in Fee of the Lands in queſtion, and poſſeſſed of lieve on the Star. 
Looks and Goods, and out of a pious Intent to p2ovide fo? 8 
Malntenance of pooz Scholars in that College, by his #ia. F 
Will in CUriting deviſed to the Maſter and Fellows of 
that College, the Lands in the Inkozmation mentioned, 
and all his Montes, Goods, &c. and appointed the 2e- 
miſſes to be imploped fo2 buying Lands foz Maintenance 
of Scholars in the ſaid College, &c. with this Clauſe, 
- That if any by Cavillation concerning the Law of Mainte- 
nance ſhould go about to hinder this Bequeſt, or if any of 
his Bequeſt might not be ſuffered to go to the College, 
then the Defendant ſhould enjoy all his Lands, Goods, &c. 
That by the Mill the Pꝛemiſſes are to be eſtabliſhed 
with the College, but the Oefendant combines with others 
unknown, either Lows of whom the Lands are holden, oz 
Veirs at Law, and pꝛetends that by the Statute of Mort- 
main 
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158 Term. Hill. 21 & 22 Car. II. in Canc. 
main the Devile is ineffectual, and ſo raiſeth Cavils to de. 
feat the Charity, and ſo has got the Poſſeſſion of the Landg 
and Ooods, and refuſeth to let the Maſter and Fellows 
have them; That if by the Statute of Mortmain the (ald 
Charity be avoidable, yet by other Laws fo; eſtabliſhing. of 
Charitable Uſes, and accoding to Equity, the Charita. 
ble Uſe ought to be made good. TUherefoze, and inaſmuch 
as the Pꝛeler vation of Charitable Uſes is of Publick Jn. 
tereſt and Concern unto his Wajeſty and the College, and 
in reſpect of the Statute of Mortmain and Cavillation afoy. 

ſaid, they have no Remedy, by reaſon of the latter Clauſe 

ng _ to be relieved in the Pzemiſſes, they erhibited 


The Defendant anſwered, and confeſſed the Mill, ce. 

The King as Pa And upon the Hearing it was declared by the Court, 
2 Os IHE P That the King as Pater Patriæ may infozm fo2 any Publick 
lik Benefit Benelit fo2 Charitable Uſes befoze the Statute of 30 Eliz, 
| Fo2 Charitable Uſes, But it was doubted the Court could 
not by Bill take notice of that Statute, ſo as-to grant a Re: 
Statute of Chari- lie at coꝛding to that Statute upon a Bill; but that the 
rable Vier. 2,225. Courſe Preſcribed by that Statute by Commiſſion of Cha: 
2 Vern. 118, © titable Ales, muſt be obſerved in Caſes reltevable by that 
Statute. But no poſitive Opinion was delivered, fo? the 
Defendant conſented to a Decree, and ſo what was done 
was by his Agreement, and not the Judgment of the 
Court. 


Touching Charitable Uſes, c. vide 1 Vern. 42, 55, 224, 225, 230, 248, 251. 2 Vern. 118, 266, 
387, 397, 41, 412, 414, 453, 4, 507, 597, 8, 755. 1 Chanc. R. 21, 92. 3 Chanc. R. 220. ant. 135 
poſt. 193, 195, 267. | 
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ino Paſchæ, 
Anno Regis 22 Car. II. 
I N 


CANCELLARIA 


- 
Py 1 
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Wilmer and bis Wife againſt William Kendrick 
and Jo. Vylet. May 17. 


On a Demurrer. 


liam Kendrick ſeiſed in Fee of the Lands in que- Touching « de- 
ſtion wozth 90 l. per Annum, and of other Lands, in __——_— ou 
all wozth 100 l. per Annum, by Indentute 23 April, % beer. 


W 


17 Car. 1. conveys the Lands in queſtion to the Ae of Thomas 104. 

his eldeſt Son ko; Life, the Remainder ro Truſtees foz 99 P/ 160, Se. 247, 
Pears, fo2 the Benefit of Martha the Wife of Thomas fol a 1 (4, Be. 1.136, 
Jointure ; the Remainder of thoſe and all other the Lands 183. 

(of which by that Settlement Thomas was Tenant fo2 Like) * 0 * 1 
after William's Death, to the firſt Son of Thomas in Tail; 3 2 
Thomas has Iſſue Martha the Plaintiff's ite, and another = Cnc. Rep. 24, 
Daughter, and the Defendant Kendrick, his only Son. % Rep. 310. 
And by the Settlement there was a Power given to Thomas 1 Ver». 79, 85, 353. 
at any Time, during his Life, by any Cariting to convey * Ps 21%, $95, 
0? appoint all oz any of the Lands in queſtion, being but % 44 4 17. 
90 l. per Annum, to any future Mike that Thomas Gould 69, 132, 151, 164, 
marry, fo2 a Jointure, oz to any Child 02 younger Childꝛen 

of Thomas, ſo as that Convepance oz Appointment be 

FE | - made 


3 Vide ant. IO, I7, 23, 
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Term. Paſch. 22 Car. II. in Canc' 
made to commence after the Death of Martha (Thomas his 
CUife) fo2 Life o2 Lives only of ſuch Child oz Childzen, and 
fo2 their Pzeferment ; Thomas having no other Map to pg. 
vide fo2 his Daughters younger Childzen, 5 May, 1657, fg 


Love, &c. to them, and fo: P?2oviſſion of Pozttons fo? them, 
grants, bargains and ſells the Lands in queſtion to the 


I60 


— 


3 


2 
and 0 be De. 
fendant Vylet, Habendum to him and his Illigns for the Liveg 


of the Plaintiff Martha and her Siſter, and fo? their onlp ie 
and Benefit, to remain from the Death of Thomas Kendrick 
and Martha his Mike. Wee ee e. | 
The Plaintiffs. by their Bill ſuggeſt, Chat the Plaintir 
Martha had no Pꝛoviſion but this, and that her Father did 
look upon it that he had well purſued his Power in the 
Gant to Vylet, oz elſe that he would have taken the Wood 
ok the other Lands of greater Aalue, which he knew were 
by the Settlement ſupra to come to the Defendant, and 
complained that the Dekendant taking Advantage that the 
Power was not literally purſued, did ſtand upon it; where: 
as it was in Subſtance purſued, and the Eſtate granted to 
Vylet was ſeſs than by the Power Thomas had Power to 
grant; foz by the Power he was to grant to commence on 
the Death of Martha his Mife only,. and he made it to com. 
mence on the Death of 'htmſelf and Martha, which was leſs 
than he had Power to do; and the Ytſtake did happen by 
Reaſon that in the Settlement the Lands were limited to 
Thomas fo2 Life, the Remainder in'Truſt foz a Jointure 
fo2 Martha. 3 


gefegide Exe. And it was charged by the Bill, That in Equity the Yib 

vr of Power tüke and Defect ought to be help'd, the younger Childzen be- 

r«iſed by a volun- ing otherwiſe utterly unp2ovided foz, and lo to be relfeved 
Ry Het? in E. Was the Intent of the Bill. l | 

quity. To which the Defendant Kendrick demurred, fo2 that 

n the Deed of Settlement, and Deed to Vylet was void 

. . e in Law; and being defective in the Execution of the 

and prox. page Power, it ought not to be ſupplied in Equity. Tn the 

| Arguing of which Demurrer it was infiſted, That both the 

Conveyances being voluntary, the Caſe was the ſame here 

as at Law, and no Reaſon to help here againſt Law at all, 

And it was ſaid, That if ſuch Defects ſhould be ſupplicd 

in Equity, it would be in vain to employ Men of Skill in 

dꝛawing Convepances and Settlements, but every un- 

Skilful Man might do it as well. But if ft had been a 


Conſideration of Monep, it was admitted it might be other⸗ 
— | 
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wiſe. And it was farther inſiſted, That it did not ſeem to 
be a Miſtake in the Caſe, but done deſignedly ; fo2 ik the 
Eſtate had been to commence. upon the Death of Martha, 
Thomas's (ife, then Thomas himſelf bad loſt his own Eſtate 


for Life after Martha.” ONS T4 | 
The Court was all of Opinion, That the Law being 74 tbe Caſe of 


againſt the Plaintiff (as it was admitted it was) Equity f. . 
could not help the Plaintiff, Pet they did mediate with the 
Defendant to pay the Plaintiff Martha 20 J. for her Life. 
And the Cauſe. having been kozmerip argued. on the 
Demurrer, and a Day given to the Plaintiff to pzoduce 
Pꝛetedents where in like Caſe the Court had relteved : The 
Plaintiff pꝛoduced a Pꝛecedent, 6 July, 40 Eliz. Prince and ?:;xce and his wife 
his CUife Plaintiff againſt Green Defenvant, where in effect „sint Gn. 
the Caſe was thus: The Father 'ſeiſed in Fee ok a great = 
Eſtate, by Covenant to ſtand ſeiſed, ſettles the ſame to him- A Power to leafe, 
ſelf kor Life, the Remainder to his elveſf' Son, 'with Power ane by « Tove- 
to himſelf to leale ſmall Part kor fozty Pears, who acco2d- . nor gl. 
ingly made a Leaſe foz the Benefit. ot a pounger Child, . ant. 124, 125 
which came by Alignment to the Plaintiff,” which the Defen- + |= 350. 
dant, the eldeſt Son, would avoid at Law, the Power not 1 Levine 238. 
being well raiſed by the Covenant to ſtand keiſed. But it vo? ty 
appearing to the Court the eldeſt Son was greatly advanced . 68 
by the Father, and that the Conveyance, which was by Co- 69. r 
venant, was intended to be by Livery, which he was adviſed 
would be as well by Covenant, the Court did decree the 
Plaintiff ſhould hold until the Defendant evicted-him'by Law, 
and did decree the Dekendant ta admit the Power to -make A defeQtive Power 
the Leaſe good in Law, if he did not pꝛove an Intail para- A * B- 
mount the Settlement, as he pꝛetenden. 


Note; Theſe Points touching defetctive Powers, or a defective Execution of Powers being made 
good in Equity, are well explained in Maxims of Equity, pag. 55, 56, 57, &c. Where the Caſes, 
ant. 9, 10, 17, 18, 104. and many others are cited. See alſo 2 Fern. $0, 376, 379, 528, 531, 543, 665. 

And how far defe&ive Conveyances, Securities, &. have been made good in Equity, ſce 2 Vers. 
3, 11, 69, 132, 151, 164, 279, 564, 609. | e pf 
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LY ; _Term Paſch, 22 Car. TR Wy [= 


1 — ey. - 


he Lord. * 115 
Chief Barn Bale n 95 
Juſtice Nainsford. 


rue March, Richard l nl i few 
Malory, Exteutors of Jane Duppa, againſt John 
Lee, Senior, and Jo n Lee, Fe ay 3 


ofMort de. oe Couſe coming to be heard; and e on u Plea 
en bee . detaze the Lom Keeper, he directed a Caſe to be ſtated, 
Vent. * 2 Part, and then would farther conſiver ot it. - And now the Cale be. 


B, 173, 218, lug taten, it was thus: = 
2 Chanc, Caſes, 20, Trin. 1669. The Plaintiffs by their Sill ſet fo] th, Thit 
35, 208, 213- the nineteenth of January, 1662. Henry Engliſh, * Anden. 
1% e 3% ture and Fine (wherein the Wife joined) conveyed'to'the 
Vide ant. 109, 102, Plaintiffs Sir Richard Chaworth and Henry Malory, and 
119, 149, 150. their Peirs, the Manoz of Monfield in the County ok 
Wan Suſſex, to the Ade of Miſtreſs Duppa foz five hunden — 
N ds a Mozegage fo2 the Security of 4000 Il. papable the 
fourth of March, 1664. with Intereſt in mean Time. 
That on tbe fourth of March, 1664. My. Engliſh mort 
gaged to Biſtreſs Duppa the Yano! of Wigſel- in the 
County of Suſſex, fo; five hundzed Years, fo; Security of 
3000];  M02e, | payable the fifth of Jane after, with" Jn- 
tereſf ; and covenanted in both Deeds, that the Pe- 
miſſes were free from Jncumbzances. 6 Auguſt, 1664. 
Mz. Engliſh acknowlenged to Miſtreſs Duppa d Recogni- 
Jance in this Court of 20001. fo2 Payment of 1000 1: any 
_. Intereſt, The 7th of December after the 21ſt of October, 
1665. (the Moztgages and Recognizances being foxfeit- 
ed) Miſtreſs Duppa died befoze Payment, having made her 
Mill, and the Plaintiffs her Executozs, who p2oved the 
ſame. Trinity Term, 1667. the Platntiffs having bzought 
ſeveral Ejectments, *rhibited their Bill here againſt WY}. 
Engliſh and his CAife, That 7. Engliſh might diſcover 
Jncumbzances, and redeem by a Day, 02 that his Equity of 
Redemption might be barred. CUhereto 2. Engliſh and 
his Lady, after they had ſtood in a Contempt 10 a Com: 
million of rn, put in their Anſwer, but = = 
I c0 


* 
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diſcover any Jncumbzances. Michaelmas. Term, 1667. MW}. 
Engliſh ſuffered Judgment in Ejectment at the Plaintiff's 
Suit, with a Ceſſet executio till May after. 18 May, 1668. 
the Ceſſet executio being exptred, Mz. Engliſh, notwith- 
ſtanding any Arguments the Plaintiffs” Counſel could make, 
obtained an Dzver of this Court fo2 ſtap of the Plaintiffs 
Pꝛoccedings at Law upon the Judgment in Ejeiment till 
hearing, and another Oꝛder. 5 June, 1668. the Cauſe coming 
to be heard, the Court decreed that 2. Engliſh ſhould pap 
what was due to the Plaintiffs in a Twelvemonth; oz in De- 
fault, the Plaintiffs ſhould enjoy the Pꝛemiſſes diſcharged 
of all Equity of Redemption againſt him, and all claiming 
under him. 26 Novemb. 1668. the Maſter to whom it was 
referred to take the Account, repozted 85301. 14s. payable 
to the Plaintiffs the 6th of June, 1669. 5 Febr. 1668. the 
Repozt was decreed, and the Decree thereupon ſigned and 
inrolled. e 
The Bill karther chargeth, That the Dekendants de⸗ 
ſigning to elude the ſaid Decree, and defeat the Plaintiffs 
of the Benefit thereof, and of their Judgment in Ejeck⸗ 
ment, pꝛetended that Mz. Engliſh had moztgaged to them 
in June 1665. fn Fee, the Banoz of Wigſel, foz the Security 
of 20001. papable the twenty-ſeventh .Oap of June, 1666. 
which ko: Monpapment was become kozkeited. The De⸗ 
fendants having had Motice, and being acquainted with the 


Contents of the Plaintiffs Bill, aud Pzoceedings there- 


upon agatnſt Mz. Engliſh, and their Securities and Titles 
to the Pꝛemiſſes, about à TUeek bekoze the lame came to 
hearing, exhibited their Bill here againſt 992. Engliſh and 
the Plaintiffs to diſcover the Reality of their Securities, 
and what was due thereupon, and pzayed Relief therein 
upon the Title of their Moztgoge. 20 Octob the Plaintiff 
moved the Court again, which was between the Times of 
the Decretal Dzver, and pending the Reference to the Baſter, 
upon an Affidavit that M2. Burrel and ſeveral others had 
Jncumbzances on the Pqemiſſes pzecedent to the Plaintiffs; 
to diſcharge the Opder of the eighteenth of May laſt, where- 
by their Pꝛoceedings at Law fo2 the Recovery of the Poſſeſ- 
ſion of the Pyzemiſſes had been ſtayed, and that they might 
be at Liberty to pzoceed upon their Judgment in Ejectment 
to recover the Poſſeſlon, which the Court however thought 


not fit to grant, but continued the foumer Dꝛder. That 
the Lees by means thereof ceaſed the Pꝛoſecution of their 
Sulit in this Court 1 the Plaintiffs, and we” _ 
-P 2 Plain; 


— 
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* 


1 


/ 
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getting Poſſeſſion, bought in a Boztgage made in 1649. by 
Statute in 1656. acknowledged by M2. Engliſn to 2. Burrel 


Plaintiffs were tied up by the Order of this Court -from 


M. Engliſh to My. Burrel of patt of Wigſel foz 10001. and a 


ok 800 1. fox Payment of 4001. and have extended the Sta. 
tute on both the Manoꝛs at not above the third Part of the 
Calue, and by virtue thereof intend to evict the Poſſeſſon, 
and to pay themſelves as well the 20001. and Jutereſt, ag 
the 9001. and 10001. and Intereſt, befoze the Plaintiffs chm 
bade any Fruit of their Decree z and that the -Oefendants 
ought, and that the Plaintiffs have offered them upon their 
Payment to them the 85301. 14s. and Intereſt, to afligh 
their Securities; oz elſe that the Defendants would accept 
what is due upon the Statute and Moztgage to Burrel, and 
thereupon aflign them to the Plaintiffs ; and pet they refuſe 


to da rt. | N F 
relieved in the Premiſles is the Pꝛaxer | 


And ſo to be 
the Bill, 


Mich, 1669. The Plea and Anſwer of Jobs Lee, Senior 


the Anſwer of John Lee, Junior. 


Toe Defendant, john Lee the Elder, to ſo much ot 
1 the Bill as ſeeks Relief concerning the Mano; of 
Wigſel, by ſetting aſide oz p2ejudicing any Title -he-02 the 
other Defenvant bath, oz foz Diſcoverp thereof until he 
be dCatisfiev the Money in his Plea mentioned, fo! 
Plea: ſaith, That about the one and | twentieth of June, 
1665. the ſald Engliſh affirmed that he was ſeized in Fee 
of the Mano of Wigſel free of Incumbꝛances; and the 
Defendant finding bim in Poſſetkon, and believing that je 
was fo ſef5ed, and knowing nothing to the contrary, in 
Conſideration of 2000 1. paid by him, took a Conveyance 
of the Jttheritance of Fee-ſimple thereof from Pz. Engliſh, 
in his and the other Defendants Names, fo2 the Secu- 
rity of . 20001. payable the twenty ninth of June, 1666, 
whereof. no Part is paid, but the Eſtate abſolute. That 
the Defendant at the Time ok the Conveyance, oz beton, 
bay no Notice of the Plaintiffs Securities, oz any ot them; 
hut long after hearing that Mz. Engliſh had incumbꝛed the 
P2emiſles: with the Plaintiffs Securities, and by a Puch 
Moztgage to 992. Burrel foz 5001. for fecuring 10001. which 
was fozfeitepd in November, 1649. had incumbzed PEP 

1 | 2 Iglel, 


„ with 


for * . — . "*- 2 2 i... - — - — * 
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Wigſel, and in November 1655. had acknowledged a Statute 
M2. Burrel. of 3001. ko Payment of 4001. which was alfa. 


fozfeited, did by Advice of his Counſel foz ſecuring the Pꝛe⸗ 
miſſes convey to him and the other Defendant; foz 10901. by 
him paid, purchaſe: in :. Burcel's Moztgage, and agree 
with him to extend-the Pꝛemiſſes, and fo2 430 l. to aflign the 
ſame as the Defendant ſhould dire; That che Statute was 
extended, and the Defendant paid Burrel 430. who afligned 
the extended Pꝛemiſſes ag the Defendant did direkt. That 
the Defendant made the Purchaſe of Burrel /pzincipally to 
ſecure his Title, and to pzotect from Incumbzances the 
Pꝛemiſſes conveyed to him and the other Defendant, any 
to reimburſe the (ſeveral Sums of Money by him paid, with 
Damages, 02 at leaſt ſo much as ſhall be really due on 
the ſatd Burrel's Motgage and Statute, and demands 
Judgment. And by Anſwer ſaith, That after this Purchaſe; 


and. not befoze, he heard of the Plaintiffs Ancumbzances, 


and heard alſo of Burrel's Moztgage and Statute ; and 
that befoze he bought Burrel's Moztgage and Statute, he 
had Notice of ſome Pꝛoceedings by the Plaintiffs had in 
this Court againſt Mꝛ. Engliſh touching the Pꝛemiſſes, but 
were no Parties thereto; but what the ſame were, referred 
to Recowws there, and Proceedings at Law, and thereupon 
by Advice of Counſel he did purchaſe the ſa(d Yoztgage, 
Leaſe and Extent, Novemb. 27, 1668. That the Agreement 
fo? the Moztgage and Statute with Burrel was intire, tha' 
perfeded with ſeveral Inſtruments, and the Conſideration 
mentioned to be ſeveral, and Burrel refuſed to extend the 
Statute and align the Extent, unleſs the Defendant paid 
him what was due on his Moꝛtgage and Statute. The De- 
fendant ſubmits, That if the Plaintiffs will let him enjoy his 
Purchaſe Lands free from Jncuinbzances, to pap him the 
Purchaſe Money and Damages, and will pay bim what be 
paid Burrel, with Damages and Coſts, if he will accept it. 
The reſt of his Anſwer is to the Effet of his Plea. | 


John Lee, Junior, his Anſwer. | 
2 Did e ehe 03, 290120 4 4 
B his Anſwer ſaith, That he claims nothing in the Pie⸗ 


milles to his om Ade, his Mame being only tifed in 
Truſt fo2 the other Dekendant, and had no Notice of the 


Plaintiffs Title along Time after the Defendants Purchaſe, 
and tefers in all Things ta the Plea and Anſwer of the other 
x S }. fe eee, ot riod} 205; 15 


Jn 


Dekendant. 


11.40 . * 1 4 
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In this Caſe theſe Queries were made on the Plaintiffs Part, 


Whether 4 State I. Whether apon the paying to the Defendants what is due 


bought in by a Mort- 
gagee ought to be uſed 
as to Lands not in 
bis Mortgage. 


to them upon the Mortgage and Statute to Burrel, the Plain- 
tiff; ought not to have the ſame aſſigned to them? And if not, 
Whether the Statute, being but an Incumbrance, and no Eſtate, 
ought to be made uſe of as to the Manor of Monffeld 

the Defendants, wherein the Defendants have no Eſtate, and 
the Title the Defendants would protect is but a Mortgage 
or Incumbrance, and not to protect the Title of an abſolute 


Eſtate ? | 


Whether a Mortgagee II. Whether the Plaintiffs having Judgment in Ejectment 
ſhall protect bis Mort- 


1 3 rel's Mortgage and Statute, and after the Defendants | had 


Title be had notice Notice of the Plaintiffs Title and Proceedings in this Court, 


of before, and un 
which the Party wat 
then in Poſſeſſion. 


and notwithſtanding their Endeavours to the contrary, being 
ſtayed by the Order of this Court from recovering the 
actual Poſſeſſion, they might be looked on as actually in 
Poſſeſſion 2 And in that Caſe, Whether ſhall the Defendants 
make any uſe of Burrels Mortgage and Statute bought in 
pending the Injunction, and after the Decree againſt Exyghb, 
other than to reimburſe themſelves the Money thereon due? 


And if not, 


III. Whether by the Defendant's getting in the Statute, in 
manner as is before expreſſed, he ſhall be at liberty to make 
uſe of it only againſt Monffeld in the Plaintiffs Hands, and fo 
force them to pay off the Penalty of the Statute, or clear the 
ſame, which Barrel himſelf could not have done, but all 
the Lands muſt have been charged with the Satisfaction of 
Burrel's Statute, as well thoſe. in the Defendants Hands as the 


. Plaintiffs ? | | 
And theſe Queries were made on the Defendants Part. 


I. Whether the Defendant Lee, being a real Purchaſer, 
bona fide, of Wieſel for 2000 l. from Exgliſh then in Poſſeſſ 
on, without any Notice of any of the Plaintiffs Incumbrances 
preceding to his Purchaſe, might not purchaſe in the Mort- 
gage Leaſe of Wigſel made by Engliſh to Burrel, and tht 
Extent of Burrel's Statute preceding to the Plaintiffs In- 


cumbrances, both forfeited in point of Law, and protect = 
| 4 


A Mortgagee may 
protect himſelf by get- 
ting in an old Incum- 
brance, tho' nothing 
be due on it. 


2 


for the Poſſeſſion long before the Defendants bought in Bur. 


4 
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purchaſe of Mig ſel till the 2000 l. and Intereſt be paid? And 
whether there is any Equity againſt him for the Plaintiff — 

way to weaken his legal Scentities for enjoy ing bis Purchaſe 
til the 2000 l. and Intereſt be paid, admitting that — 
had been due on BurrePs Mortgage or statute in Equity, aue 
the Defendant had paid nothing for purchaſing in that Morts © 
gage and ate? 0) #5 7 1 1214 5 y | | 2 


— — 


1 


Il. Whether the Defendants having paid to. Barrel 1820 L Whether Mortgages 


for the Mortgage, Leaſe, and Extent of the Statute, ſhall be buying in an Incum- 


brance that c 
other Lands alſo, ſbal 


reſtrained from taking the Benefit of the Law by the ſaid 
Mortgage, Leaſe, and Extent, ſo far upon any the Lands of * rain d from bis 


| Engliſh, in the Hands of the Plaintiff or any others; to fecover — Courſe to reim- 


9 4444 = N 
A — ns ed 
N 
. 


r 


urſe bimſelf the Mo- 
what he really paid to purchaſe in the ſame, fo as they after ny paid for that In- 


ſuch Satisfaction make no other Uſe of the ſaid Burrel's Mort- 1 ho — — 
gage or Extent, than only to protect his own Purchaſe Lands h. — * | 
till the 2000 J. and Damages be ſatisfied ? EIFS 


Ill. Whether the Defendant having paid his af6refaid Pur- 
chaſe for a valuable Confideration, without Notice of the 
Plaintiff's Incumbrances, and by Anſwer offers to take the 
Mortgage-Money and Damages, and the Money paid for Bur- 
rels Mortgage, and Extent, and Damages and Cofts, and quit 
the Whole, or elle to enjoy the Mortgage free from Incum- 
brances, and be paid what he paid Burrel, with Damages and 
Coſts, and make no further Uſe of Burrels Extent, than only 
to protect his purchaſed Lands from Incumbrances ; that a 
Court of Equity ſhall give any further Relief againſt him to 


his Prejudice, being a Purchaſer, without Notice; and if any, 
what Relief ? 


IV. Whether the Defendants, who are no Parties to, nor 
at all concerned in the former Suits between the Plaintiffs 
and Exgliſh, or concerned in any of the Orders or Proceed- 


ings therein, ſhall be in any Sort affected with, or prejudiced 
by any of thoſe Orders ? 


The Court unanimouſly agreed, That the Dekendant 
ought not in any Sozt be impeached in Equity as to Wig- 
ſel, but might keep his Statute and Security on foot to 
Note his Moztgage; and that the Pꝛoceedings in Chan- 
cry againſt Engliſh by the Plaintiffs, did not at all _— | 

| _ ' this 


x 5 5 
„ 
19 = 


— Paſch. : 22 : Gant II. in i Cano, 


this Cale. But as to the Mono: of Monßeld, in which the the 
| Defendants hay no Eſtate betoze they bought in the St. 
_ 2 Vent. 338, 339. tute, the Court inclined that ſo much ot Wigſel as was not 

7 Crit Ce 213. In Burrel's-Woztgage (tat he could not extend on bunt) 

74de ant. 2, 3, 102, Monfield ſhould be accounted tog at the real Ualue, in oe 

109, 119, 150, 162, to diſcharge Monficld of the Extent, but not ſo as to Peju. 

Poft. 201, 202, 218. dice the Extent in Courſe of Law as to Wigſel; but that the 

| Statute ought to pꝛotect 1 as far as by anp Courſe o 
Law it might. 
On the Argument of this Cafe was pꝛoduted Higgon 
againſt Udal, and Medleton againft Shellch, oY June, Car, I, 
fox Pꝛecedents. 

On the pearing ok that Caſe, which was a parallel Cafe 
the Court would be ſatisfied there by Pꝛecedents before 
they would give any Relief againſt Purchaſers in of In. 
cumbzances to pꝛotect a real Title, and the Cauſe went ng 
further here. But the Plaintiff, as the Chief Baron now 
ſaid, bought his Bill in the ne wo afterwards, and 
was there- diſmiſſed. - 

And in the pzincipal Caſe the Plea was allowed, 


In what Caſes Mortgagees may prote& themſelves by buying in of former Incumbranes, did 
ant. 2, 3, 102, 109, 119, 150, 166. Poſt. 201, 202, 272. 1 Vern. 29, 41, 49, 52, 18), 244, 245, 
335 464, 476. 2 Vern. 370, 525, 29, 30, 66, 81, 157, 159, 160, 271, 304, 52 2 Chan. Caſe; 
38. 2 Chanc. Rep. 247, 361. 
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De Land Kee — 
be Maſter of the Rolls. 


Hurſt againſt Goddard. June 7. 


DE Caſe was thus: "There was a. Sum of Mo- Thing in Aion 

ney pꝛobided by a Settlement of Lands to be raiſed u, and tow: 

ko: Daughters Poztions; one ok the Daughters 
marries and dies bekoze her Poꝛztion paid; her pusband Poſe 232. 2 Chant. 
takes Adminiſtration to her, and afligns all his Intereſt-in %. . 
that Poztion to his Son by a fozmer Wife. - The Son by ; 595, 692, 763. 
= Title (the Father being dead) ſued in Equitx ko this 

oney. 

Jt was inſiſted fo2 the Defendants, That though Things - 
in Acklon might be, aſſigned. here on a Conſideration by the 
Party that had the Jntereſf, and were recoverable here by 
the Aſſignee ; and that a Releaſe afterwards. by the Al- 
lignoꝛ, unleſs ft were without Motice and on Conſideration 
to him to whom the Releaſe was, would not hurt the Al⸗ 
gnee 3 yet here the Alignment bing by an Avilinilieator, 
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and not the Perſon that had it in his own Right, this þ * 
never been good, ko; wo: et be a Creditoz to ſatisfy 


the Inteſtate, c. 
there was a conſiderable Dif. 


The Lord Keeper did think 
ference between the ＋ gnment of the Party and ok the 
Adminiſtr e the Adminffyatoz was a Beringer ir, 
of kT by $Right ne 1 hd. ww Colout of KR 

nin But here in this — the 
Adminiſtration was _ — only, fo2 here he had a Right 
to the Yongy aps dont 02 Pyoviſion fo2 bis Wite 
and every Man hath-hot ready Bene tu give "Daughters, 
but their Poztions are to be provided fo2 by this Means, 
und therekoze it is reaſonable to advance 02 pꝛomote the 
Eſtabliſhing ok them, ſo that they might be diſpoſable by the 
husband (who ſettles a Lan as * t (elf Wap i | 
* ſo eee che Phintit. — | 


f\ 
5 


The Log Keeper.-- — 
The Maſter of the Rolls. 


Martin againſt Seamore. June 13. 


A Surrender of Co- Obert Seamore being ſeiſed of the Lands being Copy: 
1 bold, in Fee, ſurretiders them to the Plaintiff by 
hoc per made wap of Poztgage, faz Money lent, and in a fcw Daps after 
good: aquink a vo- ſtirrenders them to the te of bis Min, and then by Will 
_ fon. yevtleth them to his teilte tz Life, Remainder. to his 
- Biighter in Fee, and diech. There 5 a Faller ta pre- 
kent the Plaintiff's Surrendet at the next Court; but the 
e _ Wie got ber ſelf avinitted. 
3% AN N 'The Plaſntif's Bill was to be relieved fo this Mott- 
renders, &. made goge Boney, and ſet aſive this Surrender und (All, be- 
9 og voluntary, unleſs the Wife and Daughter wann pay 
195 
2 Vern. 16, % "" on The oe lt appearev, there was an Agreement of 
164,255, 32"-36)- ye Pusband, in Conſideration of the Marriage, to ſettle 
the Bꝛemiſles on her koz Life, and inſiffed that the tl and 
Surtendet to her was e to that Caalvers0 oF and 
Agreement. | 


'2 | Fo: 
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Foz the Plaintiff it was inſiſted, That ik a Copyholder A Copyholder- ha- 
fo: Monep had agreed to ſeit o; moꝛtgage his Copyhold, that ving tor Money a- 


greed to mortgage 


by ſuch Agreement he tands truſted ko: the Uendee, and Lands lands crutt- 
that no voluntary Otlpolition afterwards could pzejſubice <4 for the Mort- 
the Jendte, noz no Diſpoſition ko: Maney with Notice; ot? Ven 31, 53, 
that Agreement: And that the JIlainriff having a Surren. 705, 680. 
der 0u3ht not to be in a wozle Cale than ik be had onlp an 
agteement. N ee 

Court. As to the Mike (he being in purſuant to a p2ece- 
dent Agreement to the Plaintiff's Title, would not impeach 
her Eſtate. But as to the Daughter, hers being purely a 
voluntary Eſtate, Jt was o2dercd, that unleſs ſhe would pay 
the Plaintift his Boney he ſhould hold and injop the Pye- 
nuſſes againſt her. N are 


And note! The Widow of a Ceftque Truſt of a Copyhold ſhall have her F ch, as if her 
Huzband had been poſſeſſed of the legal Eſtate. 2 Vern. 585. vide ib. 680. rge-bench, 


The LO REP 
. o7 0) once ane? wr 


JuſticesWyld. 
/ CRainsford. 


Roſs againſt Roſs. July 14. 


DE Caſe was this: Francis Roſs had Jſſue James 
his lawful Son, and Jobn a Baſtard Son, and 
deviſeth by his Mill in CUriting to his Baſtard Son in 
Tail Lands that were held in Capite, and ſuffers Copyhold +... in +4 
Lands to deſcend on James. James and john agree, that bound by his 4. 
Jobn and his Heirs ſhould enjoy the Copyholds, and James gr-ement co con- 
and his Heirs the deviſed Lands. 1 LY Res 
This Agreement being executed, James had a Decree : ,. Rep. 434- 
againſt John to levy a Fine, and ſettle it accomdingly. - John 2 V+ 350. 
dies in Contempt koz not doing that (which ik he had done A agg 
the Eſtate Tail had been barred). The Defendant, the 7 8:4. 359. P.. 
Iſſue of John, entred into the Copyholds, and enjoyed V 35, 236, 294. 
them: And to foxce him to execute the Agreement was the 
Intent of the Bill. | | 
Maynard foz the Defendant. Its not like the Caſe of The 1c in Tail is 
Octavian Lumberd, fo; by that Agreement the Eſtate Tall nor bound by che 
was made good, which otherwiſe would have heen avoided, n 
but a perſonal Agreement, 02 Agreement fo2 other Lands 
will not bind the Iſlue. 
3 2 Reſolved 
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Tue in Tail — 2 Reſolved by the whole Toart, 1. That if the Tenant { 
cepting the 54r”" Tail agree to convey, he is bound by that Agreement, 
ee 2. N he vie, his Jſue is not bound by it. 


be given, the Te- EET, 
nave in Tail is a,” That if the Iſſue do accept of that Agreement, and 
chat enters, un in this Caſe, on the Land, it now becomes his 


bound by 
Means. 


the Defendant. 


be Lord Keeper. 


George Stowel, Eſq; againſt George Long Executor 


of George Long. June 14. 


A Creditor of a (JR John Stowel (whoſe Heir the Plaintiff fs) was indebt⸗ 
Delinquent bavin ed to the Defendant's Teſtato2 by Judgment and Coun: 
his Debts el Pur tetbond, the Defendant's Teftato? having paſd the Debts he 
chaſe of the Delin- WaS bound in as Surety fo} him, Sir John was ſequeſſtred, 
quent's mary and his Eſtate expoſed to Sale by the Parliament fo? his 
nor Cor the Pro- Lopalty to the late King. The Defenvant's Teſtatoz bought 
firs under the Pur- Q Farm of the Truſtees fo; Sale, Part of Sir John's Eſtate, 
_ -- 6 pant and in the Purchaſe had Allowance of his Debt by Judgment 
ä and on the Counterbond, and paid the Reſt of the Purchale 

Money, as was uſual, by Bills, &c. The Detendant's 
cf Creditors and Teſtato?z's Purchaſe was in 1652. and be entred and held 
Morrgagecs . a: Wil 1660, the King's Reffauration. He being dead, the 
ot. 3. 103, 109, 119. Plaintiff who claſmed under Sit John Stowel, erhtbited a 
Poſt. 303: Bill to call the Defendant to an Account, and ſuggeſted, 
1:3 :61415.316, that the Land was conveyed by the Truſtees in Satisfaction 
206 © bk the Judgment, and that by the Pzofits taken the Judg- 
2 Vern.521,724,392- ment was ſatisfied, and therefoze the Plaintiff ought to hold 


the Lands againſt the Judgment which was extended fo? the 


Defendant, | 3 
Jt was tnfiſfed, That koz all the Pzofits the Defenvant's 
Teftatoz took under the Sale, it was pardoned by the At 
of Jndempnſty: And that the Defendant's Teffatoz, be⸗ 
ſides this Judgment and this Bond, paid a great Sum of 
Monep fo2 the Purchaſe, And pet it was offered to come 
to an Account, if the Plaintiff on Account would pay the 
Defendants the Debt due by Judgment and on the Coun: 
terbond, and the Money pald fo2 the Purchaſe, And upon 
that Dffer the Court decreed it to an Account. Com 


Term. Trin. 22 Car. II. in Canc. 


own Agreement, and ſhall bind. And fo decreed it againg | 


; Ga at F INTE URI IO UL OR ENCE EINER * * 


—_— 


Term. Trin. 22 Car. II. in Canc. 
it was koz the Plaintiff ftrongly oppoſed, that the Debt 
Sir John owed him by Counterbond (it not being with⸗ 
in the Judgment) ſhould. not be brought into the Account, 
02 allowed the Dekendant. But inaſmuch as that Debt was 
allowed the Defendant as Part of the Conſideration in the 
Purchaſe at the Eſtate, the Lom Keeper did ozder that ta 
be brought into the Account and allowed the Defendant, and 
declared, that ik the Defendant's Counſel had not offered to 
account, he would not have ozdered an Account, faz that all 
Bones: recieved by the Pzofits are pardoned by the Ad of 

blivion. | : - 


Troner againſt Haſſold. June 1 6. 


HE very lame Cale with that of Wembergh and Tough Whether Articles 
befoze-tol. 123. ' ſave that the Debt was by Bond, and f e £7. 0 
entred into here. And upon a Demurrer the Lozd Keeper Deb 
opered the Defendant to anſwer; but ſaved the Benefit of 123, 124. 


the Demurrer to the Hearing, 


The Lord Keeper. | 


Dame Flora Backhouſe againſt Simon Middleton 
and others. June 17. 


IR William Middleton ſeized of the King's Molety cen Daft of a 
in the New River (ater in Fee, conſiſting o ehirty-fif S. 
Shares, 1646. conveyed the ſame te Henry Middleton and 771 . 208. 

others, upon Truſt fo2 himſelf and bis (life, during their » 4-4. 16. 
relpective Lives, and after that the Truſtees out of the 27: 0% 30, 63) 
Rents and Pzofits of the Pꝛemiſſes ſhould pay his Debts a 
and Poztions fo2 his Daughters at certain Days, and after 226. 440, 484. 
to permit Sir Hugh Middleton Heir of Sir William and 867184. 
his Hcirs, to take and receive the Rents ann Profits of ** 7 Ts 
the Pꝛemiſſes. Sir William and his Lady die. Sir Hugh 
in June, 1657. contracted with William Biſhop, foꝛmer 
Pusband of the Plaintiff, ko: Sale of fourteen Shares to 
him of the King's Moiety foz 70001. whereof 250 l. in 
Hand, and the Reſt to be paid as Sir Hugh and Biſhop and 
the Truſtecs could agree, fo2 the Daughters Jortfons, 
which 


| 


* 


"EPS 1 


Term. Trin. 22 Car. II. in Canc. 


A Deviſce cannot 
' bring a Bill of Re- 
vivor, not being in 
Repreſ-ncation to 
the Devitor, but in 
Nature of a Pur— 


Vide ant. 37, 150, 


which are aſcettamed by Sit Wilſiam at (everal great Sumg! 
In December 1657. the Defendant Simon "contracted wih 
the lame Sir Hugh by Articles under pand and Seal, gg) 
all the King's Molety at 151001; and in January" aftee- 
Sir Hugh and his Mike and Henry Middleton (the only 
atttve Truſtee) execute a Convepance to Simon accoding o 
the Articles. In Hillary, 1657. Biſhop exhibits bis Bill 
oainſ Sir Hugh to infozce an Executton of the Agreement, 
which the Defendant anſwered. Hillary, 1658. Simon Mid. 
dleton bzought his Croſs Bill againſt Biſhop, Sit High ay 
the Truſtees to have a Conveyance, &c. February, 1659. 
Biſhop erhibits Jnterrogatozies in his Cauſe. Nov. 1660. 
one Witneſs [won thereon. 4 March, 1660. Biſhop dies, 
yet the CUitncſs ſworn not examined, Biſhop Having deviſey 
the Benckit of his Contra to the Plaintiff, being his Wife, 
and her Heirs. 24 January, 166. ſhe beings a Bill or 
Revivoz. 24 November, 1662. ſhe marties Sir William 
Backhouſe, and ſo her Suit abates. 27 November, 1663. 
Simon Middleton's Cauſe heard and decreed fo2 him. 1 De. 
cember, 1663. Sir \Villiam Backhouſe by Petition gets si. 
mon Middleton's Decree ſtopt. 2 Decemb. 1663. he beings 
a Bill of Revivo2 in his own and his Mike's Name. 18 
May, 1664. he exhihits a new Schedule of Jnterrogatoes, 
and on thoſe Jnterrogatozics ſome Mitneſſes are examined. 
11 June, 1664. this Cauſe was heard, and the Plaintiffs 
claiming as Deviſees to the Plaintiff in the firſt Cauſe, 
and the ctr of Biſhop, whom only it concerned to conteſt, 
the Dcviſee being no Party; and a Oevilee not being inti⸗ 
tied to a Bill of Revivoz, this Bill was diſmiſt without 
Pꝛejudice to a new Bill. gh 0 
Then an ODꝛiginal Bill, ſetting fozth the fozmer Pꝛoceed⸗ 
ings and the fozmer Dilmillon, was erhibited by Sir Wil- 
liam Backhouſe and the Plaintiff his Wife, which allo 
abated by Sfr William's Death, and was revived by the 
Plaintiff, and anſwered by the Defendants. And then 
Iſſue being jopned, the Plaintiff moved to have the Uſe 
of the Depoſitions taken upon the fozmer Bill, which was 
diſmiſt, made Uſe of in this Cauſe, thoſe TUitnefſes be- 
ing dead. | 
This Matter was ſeveral Times ſfrongly debated by 
Counſel on both Sides, where fo2 the Plaintiff it was in⸗ 
ſiſted, That though a Bill be dilmiſt, pet the Depolitions 
taken on ſuch Bill are to be made Uſe of here oz at Law, 
and that the Bill was not diſmiſt on the Point of * 
1 2 | | 1 


| t * 4 8 7 W . S Wk | * = — | 
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Mattet ot Fam. And thut it is aſual and frequent 

to uſe: Depplitidns taten in one Caule, ik fox the ſame 

Hatter that is in Conttoverſy» im another, elperialig if 

the lame Detendant, as here it is; wich was 

admitted by the Detendants Countel. But as ta the Güng — — 

Depontions in a Taue viſniit; | this [Difference was g al pour or nor 

taken ; that thoug Where a Cauſr is diümiſt, the Matter oe 

it not deing poper de Egatey te decree, pet the Fact in this 

Canſe poved may de ulen as Evidence in that Fact between 

the ſame. Parttes when ever it chall come in gain. Ant. 73, 23. 

But when a-Cauſe.4s"difmiſs'y net upon that Gzound,”bue 22. „% . 238 | 

upon Irregularity, as ke chat it comes by Nrbme ien 2.74. 180. Pat. 249. 

it ould come by oziginal Bill; ſo that in Truth there was | 

never regularly any ſuch. Cauſe in the. Court, and conſle- 

quently no P2oofs,- theſe Posen cannot be uſed; fox 

Pꝛoofs cannot be eremplifiend without Bill and Anſwer z 

no? can they be read at Law, without the Bill, on which they 

were taken, can be teag. But this Bill of Revivoz could 

not be read at Law, and theref62e- the Pzoofs taken up⸗ 

on it cannot be uſed here. And ſo upon long Debate 

and after ſeveral koma arguments it was rule abouk 

Michaelmas Term 1669. in this vety- Caule by the Lo 

And nov upon the Hearing of this Cauſe, the Endeavour Ai Agreement fof 

on the Plaintſff's Part was to pꝛove n Motice in the Defen- ps (irene eg 

dant of Biſhop's Contract, which was oppoſed by the Defen- of che Surplus ndt 

dant. But the Motice being proved, it was fo2 the Defen- good, unleſs ry 

vant inſitted, that there was no Gzound to vecree the Agtee- % 

ment made by Biſhop, it being made by a Ceſtuy que Truſt 

of the Surplus only, and the Truſtees no Parties, and the le. 

cond Agreement by the Dekendant Simon Middleton is ex- 

empted befoze any Bllt brought by Biſhop agatnſt the Ceſtuy 

que Truſt; and the peincipal Truſtee, who being examined 

as a (Witneſs ſwears that he did difſappzove of the Agree- 

ment with Biſhop, and woulv-never-confent'to it. And it 

was farther infſiſtey koz the Defendant Simon, that the A. 

greement with Biſhop was not purfyed, noz could Str Hugh 

intoxce the Payment of the 67 50 J. it being to he paid as 

the Truſtees and he ſhould agree, (o' that that was no com- 

pleat agreement; and the Truftees diſagreeing, and having 

exccuted the other to Simon the Defendant, the Agreement 

with Biſhop ought not now to be decreed, eſpecially fo: the 
Plaintiff, who claimed the Benefit ok it by Devile only, 

Which at the beſt was a Deviſe of an Equity on an Equity: 
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tions our of Revrs wete nat ta pay the Poztions out of the dn, Nene aw 


204, 256, 431, 482. 
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VVut ke be Plaintiff it was inen Wee eee 
had not by the Truſt; Power to ſell, ther belng td pap! the 
Daughters Potions out of the Rents and ass. 
A Truſt to pay Por- © *T0!wbith it was replien by the Court; thatIthe/Thulters - 


aud Profits ar pre- Mrofits, but out ok the Rents aun 'P2ofits, and then 
Traber Poser us tions were to be pal at preffxt Days," tpbleb'the antmual ig. 


wo fits: would not do ; and theretoge Tonceived:the'Tragees 
4-4 en, rod might tell tog that Purpoſe withinthe Intention of the Truf, 


and (a declared he was ot Opinion to dilmiſs the Bill; bur 
withal lad be would think karger ok it. Vide the Eid de 
this Caule in Cornbury again Middleton. 


| : 9 177 


21 K+, — 
. 2 : 1 14 
. | ne 


18 1 
in 13 


$1 94 111 | | 

inden sn are Nest ih nnn 
Ton # #44 . 1 * Tat £: It 34 7 „ +4 T7 1 ä 
Pitt and others againſt Pelham and his Wife, and 
* N f 1 I'S. i. & - #9 a g * : 
di: Mabel Shirly. f July 4. 73-6093 $3" 


Anne ane 2234) een 365: eee 

f NX) Uliam Shirly ſeiſed of the Lands in Queſtion, ſettled 

be id e. e, VV them on Jane bis Wife: fog a Jointure, Remainder 
who fhall tell? to the Heirs of their two Bodies, Remainder to bis aun 
Reſp. 1 The Trul- right Heirs; ' Afterwards in 1657. be made his Mill in 


| S as 1 the Writing in theſe Mozds, I make my dear Wife my ſole 


- CUto 
Heir, 


74, on 3+ .g ture (which is the Land in queſtion): I confirm unto. her; 


Executrix: My Land at Blandford, which is my Wife's oin- 
nc. Rep. 283. 

1 N 1 and after her Death I appoint it to be ſold, and the Money 
3 25, 29, 63: that is made of it, to be divided in equal Portions amongſt 

15 2. theſe four, namely, one Part of it to be diſpoſed of by 
my Wife, and one to William Major, one to Exra Shirly 
(who was Heir at Law) and one to Jonadab Savidge; and 
in caſe any of my three above named Nephews ſhall die 
before the Death of my Wife, my Couſin Roger Higham ſhall 
have the Portion of Money, which upon ſelling my Land at 
Blandford ſhould have fallen to that Nephew, and dies, 
leaving Ezra his Deir. Ezra Shirly dies befoge jane, leaving 
the - Defendants the Momen his Siſters and Co⸗heirs. 
Jane the Executrir, Major, Savage and Higham in 1663. 
exhibit their Bill againſt Mary and Mabel the Defendants, 
to p2ove the Mill, and compel them to ſell. They an⸗ 
ſwer, and in 1664. Mitneſſes are examined. Pending 
this Suit, the now Platntiff being only Tenant to Part 


of the Lands from Pear to Year, purchaſcs of Major, Ss 
3 | vage, 


and on pearing befoze the L | 
becaule the Cauſe appeared ta be of Weight and Conſe- 
quence, his Lozdchip owdered Copies of the Caſe to be de⸗ 
vered to Juſtice Twiſden and Juſtice Wild, and will ad⸗ 

viſe with them and appoint a Day to deliver his Opinton. 

29 April 1659. the Caule was heard by: his Lodchip, al⸗ 

ſiſted with thoſe Judges, at uhich Time it was by Serſeant 
Maynard inſiſted fo; the Plaintiff, that the Mill was good in 
Law if the ſame was executed, but could not compel an 
Execution at Law, and therefoze Equity ought. And as to when the Inten- 
the Pretence that there was no Perſon named to bell, he tio» is clear, Equi- 
ſaid, that when the Intention is clear, aun Means withour Ma! 
which that cannot be attained must be ſupplied öp a Court New Egli Ca. 9, 

of Juſtice, Dyer 371. b. 2 Leon. Rep. 220. a Caſe in 59. 
Point, and the Deviſoz hath Power to diſpoſe as he pleaſeth: 
And though the Deviſe be not ok an Eſtate, but of an 
Authozity to fell, it is good within the "Statute. And ik a 4 Deviſe to an 
Oeviſe de to an peir upon a Condition that he ſell; this kleir on Condition. 


Condition is void; but yet it is good by wap of Truſt in 1 in — mus 


Equity, fo2 it lies within the Power of an Anceſtoz to charge 2e em. 431. 


bis Lands with a Truſt, and the Heir mut ſell; | And the 
Peecedents ok the Court do run, that the Peir is to Cell, 
and cited Batersby and Prince in the Loꝛd Coventry's Time, 
and Tennant againſt Brown, 18 Feb. 16 59. Nn CHF 
Serjeant Fountain fo2 the Plaintiffs. Dꝛiginally this is 
a good Mill. and the Land might have been ſold; and if 
by any Accident it be pzevented, as by the Death of: the 
Crecutoz, this Court ought to help it. And it is not de⸗ 
ned, that if the Till had been to ſell to pay Debts, it had 
been good, and the. Heir ſhould have ſold :. And there is no 
Olfference between Debt and Legacies, and here the Mo⸗ 
ney is given koz Legacies, but ſhall be raſſed by the Sale; 
and he relied on it, that the Executoz might have ſold. 
Pz. Solicitoz Finch koz the Dekendants. There are 
two Queſtions. 1. That the Lam is? 2. (hat the 
Equity? The Law is ee the deen Ik. * 
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| When Lands are 
appointed to be 


fold, and no Per- 


ſon appointed to Soul is concerned, which the Executoz is to take Care 1 


ſell, the Executor 


tall ſell. { is not-like the Caſe of -Howel and" Barns, 1 Oro, 


ibid. 


void Deviſe in the Creation, becauſe no-Perſon tg: aÞPoſnten 


Intent appearing 3 and the Caſe in Leonard is the bery 


— —— 


be appointed to be ſold fox Payment of Debts, and uo Per Der 
ſon is appointed tu ſell, the-Executo2 walt fil, betauſe the 


But it is otherwiſe in a voluntary Diſpoſition, as here; 


365 in f 
there the Executoꝛs were appointed to fell. mM 
Serjeant Ellis foz the Defendants. The Deviſe: 6 3 


to fell; 02 if good in the Creation, is void ex poſt facto, 

fo no Bond ot the Anceſtop: +binds beg _ unlels be te 

expreſly Nemeby . eiae 11 

The Lord Keeper doubted whether the wil be void in the 

Creation; fo} it is againſt a Rule in Law, to make it 2 

it by any Conſiruction it can be made good. 
Twiſden doubted that the Executo2: of the Exetuto tun. 


not be compelled to fell in ibis Caſe, the Sale not ben | 


to be made till after the Death of the Executod. 
Wyld conceived the Deviſe good in the Creation, the 


Cate, and was of Opinion, that the Executoz of the Exe: 


cutoz ſhall ſell ; but doubted whether the Heir be compelley 


da fell} 


Keeper, after Advice with the Judges in ozder to the De. 


And 18 May, 1669. the Lord 


Keeper and the Judges. 


termination of the Cauſe, .ozdered a Trial ol theſe Points 


in a feigned Action. | 
1. Whether Jane the Executrix had Powet, and could by 


the Will have ſold the Lands 2 
2. Whether a Sale by her Erecutors (admitting luch Sale 
to be actually made) be a good Sale? 

And after Trial either Party to reſozt to the Court fox R 
final Determination, 

Upon the Trial, by Conſent of Counſel, a ſpecial ger 
dict was found, and upon ſeveral ſolemn Arguments there: 


on by Counſel on both Sides at the Common Pleas; che 


Court gave Judgment, unanimouſty on both Points fo! 
the Defendants, Thereupon the Defendants move to 
diſmiſs the Bill. And it is ozdered that the Cauſe: be ſet 
"on fo2 Hearing bekoꝛe the Lord Keeper, upon the Equlty 
re erved. 

And now upon Hearing - thereof befoze his Lomdſbin, it 
was foq the Plaintiff inſiſted, that it was plain by the CCl 


Pꝛecedents on bath Sides mere giben in to the Lord 


that * Lands ſhould bars and no Perſon by Law = 
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that Matter was not tried, but the Batter fried Bos im- 


pzoper, foz it was nut do the Puryolſe,...\And the Precedents 
of the Court run. that the Deir ch zuld (elf, and therekoze 
though the other Jſſues tried are againſt the Plaintiff, that 
is not; but remains (n-Yuſiice, foz; the Mandate end cited 
divers: Piecedents, VIZ, TENT *xSHORTUE VOI 4 ay 1 das 21 
* 1312013 ehe * n abe. Ho} fer) 52 
Hogbs i others Plot ; gcinſs Collis. Defendant. 91. Feb. 


1 Ya 01. Lak 116% Fl s int 1 »1 (134% bugs 201 


MDinid: 162 * 8. 291 5x +3 7 (1 

The. Cite was: thus: The n were Cteditoꝛs Hugh againſt coli 
of the Teſtato, The Defendants were his Executozs, and 
Daughters Legatees. The Bill was to infozce the Sale 
of the Teſtatozs Lands foz Papment ot bis Debts, by, the 
Executozs (who by Anſwer ſubmit to fell, if the Court 
thought fit, having in truth lold Patt befoze.). And the 
(Wows. of the Mill were 975 ob r my Lands, Tene- 
ments, Goods and Chattels, ueath, as-follow- 
eth: After my eg to SOA Daughters 1001. apieec; 
and to be paid at their Ages of twenty Lears: Alfo.1 g 
to my Wife, whom I maße my Executrix, all the reſt of? 55 
Lands and Tenements, Goods and Cbattels. - The: perſonal Portions deviſed 
Eſtate was -not-- ſufficient. to pay the Debts, n 02 could 1 
the Erecutrix out ok the Profits -of the Premiltes, beings Days, whith che 
but 631. per Annum, raiſe Money to pap the Debtg und ehe Premiſſes will not 
Daughters Portions, being 5001--.;Therefoze the Cane | Deviſs fall 4 
conceived it was intended by the lll, that | 0 
ſhould raiſe Money to pay the Debt and Legacies, 
creed the Executrir to ſell accowingip, and by | 
tisfie the Plaintiffs.z but befoze-the Epecutrix was to re. Je 
ceive any Part of the;Purcbaſe-Wonep., ſhe was to give 
curitp to pay, the Daughters their Poztions at their Ages o 
twenty Pears (they being then in the r ws and that the - 
Daughters Would when: ther ende $6, ate the - 
Lands.to HERES 21) .n009300 [0d 6 0001000196 1; 

Another Precedent was, O16 :,9 us Q * 3(þ 993 8; Ange n 


n 3.6.9 16913 02 N 114.8 eee. 
Lockton 20 oekton. 13 Nor. 43 lit 03 ba 0 8 
here Lands were deviſed to be ſold, arib the wad: Lebe, againſt 
to be diſtributed to ſeveral Perſons, and no Perſon was na. 
med to ſell, there by Conſent of Counſel it was Wan that 
the Erecuto ſhould fell, 
Aa 2 Another 
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is, and I do hereby authorize that my Executors hereafter 
named ſhall ſell my Lands and Woods thereupon growing, 
to any Perſon or beds, and their Heirs, for the beſt Va- 
Ine, and with the Monies thereby raiſed to pay all my juſt 
Deb ts. 16 Febr. 1655. The Loꝛds Commmoners, aflited with 


Judges (the Erechtus Tet pon Ale of cedent 
eech the Pen 19 e n e e 8 
2 enant againſt Teta PF i bene Nun ad tons, 1B 1 169 0. 
rocun. . N 878101 


The Executor of ale being to be made krpetent upon 3 Cdidijen 
ee - The Sale vid nöt happen in the Executo7's { Chai pn 


when the Executor 


fails to ſell, was defreed to make'the 'Sale-; but (med rhe? after his 
Death, his Exktutoz, and thoſe chat claim the Lond after 
his. Death, decreed 5 Tell; 


And fox che Pſaicitif” in the oziginal Cate te was bt 
" thiffed; that it was vil. one where Lands were N 
Papment of [Legacies or younger'Childiens Pozfiohs, and 

* 0 Pap yment dk Debts, and that was as much u Ttiſt of 

* s in the pfnctpai Cale that it chould be fold, and the 

Monep paid, as it is where Montes are appointed 1d be Paid 
otit ok che Prbfits ol che Lands. 
Edwards againſt A he Lot eeper. "This ts or like the Cale where 6 
Grows, Hoh 265, des Pzoviſidn ko; pdunget Childzen ;; fox u P, 
ſhall be forced to rent 1s "bound 'to p)obide fo2- them; UN 170 it Ake ti the 
ſell Land deviſed 0 Cafe ak a Sue to pay 'Legartes iat karge; but pere ther 
be ſold after the ate Süms id gros; and conceived" a Dnteeviits my be 
cutor, when no Par- taken between the 1 Cale and Montes pole 
iy is named ro bu. to be raiſed dt ok the Wꝛofits or Lands, "that bord not 
* 4 Deviſe of mount to a total Dicheriſon, but nlp a Char e upon the 
Maney on 2 Land in the Heir's pand, and de that (bouts Koz ok a 
firs of Lands, add Truft than in the pzincipal Cale; and ſo r Hou 

uld 
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in the Chamber ok London, 


ber Ponep, but that is in cuſtodia Legis until ſhe comes 
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Phcaſunt a * ER i 4 Walker . 
ſant, againſt. Anne Pheaſant, the Relic of Walter 


Phealant, the Mayor and ee. if Lo . 
don, and the Chamberlain... July ... 


1 


7 Alter Phesfant having taken to Wife oe: Defendant Vent. Rep. 1 
Anne, who was an D2phan, and had her Poztion ue ED 2 
. after his Marriage took out phans Factions BY. 
40 |. thereof, and by Tin mives bis ſaid tte her Poztion vide poſt. 199, 285, 
in the Chamber of London, being '28co1. and other Things 3*© 
to the Ualue of 1000 J. on Condition ſhe renounce/her Dower. 
She accepts this Legacy befoze-any after her Þugband's 
Death. The Bill was to perfoynthe (Wl and to renounce 
and releaſe her Dower. - She hach ea crols Bill faz her Pog⸗ 
tion in the Chamber of London acainſt the Executozs of her 
Pugband, the Ways} and Commonalty and Chamberlain, 
and inſiſts that her Poztion belongs to her in regard the 
Security was unaltered by her Pusband in his Life-time, and 
lo was as much as if it were a Debt due to her by Bond, 
and ſought to recover her Oower beſides, 

Fo) the Executo2s it was inſiſted, That the Ponies in 
the Chamber of London is not there as a common Debt, 
but veſts in the Pusband by Marriage, it being only de: 
poſited to remain there till the Ozphan comes of Age, 
which ſhe attained during the Coverture. And it was 
alſo inſiſted, that the receiving ok 40 1. out ok it is an Al⸗ 
tetation of the P2operty, and owning of the Husband's 
Right to the whole ; and that however ſhe was concluded 

y the Acceptance of her Legacy in lieu of. her Dower. 
4 it was (aid that the Mayo? and Chamberlain have 
only the Cuſtody of the Child, but not the Pꝛoperty of 


of Age, and is only depoſitum, and not debitum- in the 
mean time; and it would be inconvenient if the [20perty = 


| is of ſuch 1 Na- it, and if ſo, her Acceptance of the Matters deviſed ko ber 


kd OO 


182 "iy "Fam Trin 22 as 1 in in ee 


bl. Da RAS £3 


the Poꝛtion did not veſt in the busband by Barriage ; to 

| by the Barrtage the Moman becomes dawable. 

The Portion of The Lord Keeper canceived: the Money in the Chamber 
ee Lows Of London is a Debt, fol the Chamber: pays Intereſt fo 


rore, that if if che will not bar her Dower accowing to Vernon's Cale, 4 Rep, 

— „ee the The Acceptance of a collateral "Satisfaction is no Bat a 

Property, his Wi- Q CUrit of Dower ; and ſo conceived Anne Pheaſant ig in- 

__  tituled ta the Money in the Chamber of London, but ſaid he 
Los is, would consider of t. 

Vide 1 Vern. $8. And zo Octob. 1670. fo2 the Executozs of the pus band it 

The Acceptance of WAS infiſted. that the Mayo; and Thmmonalty have but 

a collareral Poser the Cuſtody of the Body and Soods df the Orphan, New 

no Bar 8 Entries 346. And ſo the Property is in the D2phan ; and 

| the ©2phan-hath/in Truth a legal Poſſeſſion, the Chamber, 

lain being in the Nature of a Servant to the Orphan; 

and Poſſcſſion of the Servant is Poſſeſſion ok the Maler, 

1 Cro. Jac. 37. So that by the Marriage this Money ts the 

Pusband' s. As ik an Inkant Feme bzing Monep into this 

Court, and marries, and dies, the Pꝛoperty is in the In. 

fant, and by Marriage becomes the Husband 8. But it 

was anſwered, that was not like the principal Cale; faz 

here the Chamberlain pays Intereſt, &c. but no Intereſt is 

papable fo: Money in Court; and the Pꝛoper ty here is in 

the Inkant. And @ all agreed the Montes belong, t the 

eee and n not to the Executors. 6. 2:01 Bal 
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The Lord Keeper. 
Tall againſt Ryland. October 13. 


On a Demurrer. 


* 
— 


pe Plaintiff and Defendant were Fiſhmongers, and No Relief in E. 
had contiguous Shops; and Differences having been Jul nc e dit 
between them they were made Friends, and by that eraße another's 

Mediation the Plaintiff” wag to give, and did give the De- __ ; 7 Ln 

kendant a Bond of 201. Penalty, cundittoned ta behave him. dition does not lie 

ſelf civilly and like a good Meighbour to the Defenbant, and in Compenſation. 


not to diſparage his Goods. The Piaintitk aftetwards agheͤd ** 5* 77S 


170. 


the Defendant's Cuſtomer, whllſt che apning a Parcel of 1 5:4. 44:. 
Flounders, why de would buy of the Detendunt, and told 60%, 1 
bim thoſe Fiſh flunk, and lo the Dekendant loc that Cu. 1007 2?” 
tomer ; and the Defendant having ſued the Bond, and al- New Caſes in Law 
ligned that foz Breach, had a Uerdix. And to be relieved 5* 57: 

againſt that Gerdict and the Penalty of the Bond was the 
Prayer of the Bill; which allevged that the Damage was 

not conſiderable nog valuable, and 'therefoze rhe Plaintiff 

vight to be relieved againſt the UGerdic koz the Penalty. 


The 
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Art 79, $0, 144. Rent deſcended on the Plaintiff as Heir, and that the Own; 


& 
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— — — — — — en ——_—_—_—_— i 2. 
The Defendant demurred, foz that the Bond was not con 
ditioned fo2 Payment ok Money oz Perkozmance ot Coye. 
nants, 02 for any Matter fo2:which Damages in an Adlon 
of Debt, Covenant oz any other Action, was recoverable , 
noz was there any Wap.t0 meaſure the Damages but by the 
Penalty- N 1 F } "I i; Bow! N 4 4 
Poſe. 226. And the Bond being to pfeſerve Amitp and neighboyry 
e Friendſhip, fo2 the Bieach ok which the Plainteff did ſudmit 
to pay that Penalty, and there can be no Trial had to meg. 
ſure the Damages foz, Breach of the Condition, other than 
the Parties have ſubnmtted t᷑o. 
No Relief to be Dis Lo2dſhip declared, That as this Caſe was, the pe. 
given againſt a pe- nalty being but 201. he did not think fit to put the Oelen. 
nal Bond, ese dant to anſwer, fo2 that the Colts of Suit here and at Lay 
ſure to aſcertain Would exceed the Penaltp, and ſo the Demurrer was allow. 
ths OO tor ed. But his;Lowſhip declared this was not to be a Pyece. 
Vd, »9/. 226. and dent in the Caſe of a Bond of 1001. oz the like; and tho 
the Caſes there the Demutrer was allowed, the Oefendant was to have no 
cited, and in Max- Coſts. 2 1 ORAL WT Ye 


= 7 Equity, pag. 2 | 
The Lord Keeper. 
Palmer againſt; Whettenhal. October 13. 


4 
1 


On a Demurrer. 


The Perſon not to DE Bill was, That the Plaintiff's Bother was 
be 1 * E- ſeiſed in Fee of a Rent of 71. per Annum, and had 
a"! ©. Rn) the (ame paid him by the Owner of the Lands out of which 
Sce Max. Eq. 25. this Rent iſſued during his Life, and that by his Death this 


ers of the Land did pay the Rent to the Plaintiff till 1641. 
and there had been (ſeveral Convepances made of the Land 
in the late Troubles, and ſo no Rent paid ſince 1641. and 
that the Lands were now come to the Defendant, and lo 
the Bill pꝛaped that he might be decreed to pay the Rent 
and Arrears. ee, REIN b! 

The Defendant (ald he did not know any ſuch Rent 
was iſſuing out of the laid Lands, and that he and thoſe 
under whom he claims, had edjoyed thoſe Lands thirty (e- 
veral Pears under diverſe Purchaſes, without any Demand 


of the Kent that he knew of, till the Bill, and _ 
; _” 


1 
— —_— 
* 


Term. Mich 22 Car. II in Canc. 


Fo? that the Blll ſougbt tu fubject bis Perſon (which was 

not to be liable at Law) to pay the Rent and Arrears, 

and fo2 that it having been ſo lang unpaln, it was to be L 
peſumed the Rent was extinguiſhed. And however, it ap- Ne A-licfin Equi- 
pearing by the Bill, that thePlaintiff havSetlin, hemight ich the Plain- 
bung his Aſſtze at Law; and it that had not been a Seiſin, tif hack Sein. 
it was ſad that all the Relief-this Court would haye % % . 

given, would be but to give Seilin. And on Debate 74 $05. P 1092. 
the Demurrer was allowed. * 47,53 t e707 Lach 146. 


n | \ act irc) A Leon. 184. 
The Lord Keeper. 


nw 


187 


6 


Am. 79, 147: 


The Maſter of the Rolls. 
Juſtice Rainsford... 
Juſtice Windham. _. 1 
Hide againſt Petit. October 235. —_ 
T Þ E Parties in Court ſigned an Ower by Conſent 4 Submiſſion to an =_ 
to refer their Matters to Arbitrataꝛs finally to de- of Parties by Or. x 
termine, and their Award to be final, and ſtand ratified der of this Court is 1 
by Oectee without any Appeal. One of the Parties, after arora 1 
that he had attended the Reference, and found they in- of submiſttons to A 


clined to oder him to pay the other Party @-Sunr of Awards, fee « Ver». 
Money, countermands the Submiſſion; 3 
And the firſt Queſtion was; Uhether this SubmiMon 5:2, 55, and 1574 

Lr e 

Ok which the Lord Keeper at firſt ſeemed to doubt; but 

on Argument and pꝛoducing a Pꝛecedent in Point, Norton 

againſt Rowland, 8 july 1664. and toth ok the ſame 

July, the Judges wert both o Opinion, that there could 

be no Submiſſion; to an Award in Law oz Equity, but 

what was revokable, and that nothing under a Legiſlative 

Power can make ſuch a Suhmiſlion irrevokable, which 

in its Mature is revokable. But it was an Abuſe to the 

Court, as it was conteived, to revoke it, fo which the 

Court might juſtiy lay the Party by the heels. And (0 Attachment againſt 
in this Cauſe an Attachment was awarded againſt him * 5g arevobine 

nili cauſa. In this Caſe it mas obſerved, that whereas Award by Order 
fommerly the Courſe was: upon Submiſſion tu award an N 
attachment againtt the Party failing, yet ot᷑ latethe Courts 44 
ok Law do refuſe to grant Attachments in ſuch Caſes, 
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but leaves the Party to dis Acclon, the Rule being Evi 

dence of his Submiſſion. 
Equity will not de- In the paincipal Cale the Arbitratozs had determined 
creenn de of all (OMe Matters,” and had left others undetermined, and 
Matters referred. ſubmitted thoſe other Watters tothe Court: And whether 
2 * . this was ther ekoꝛe ſuch an Award (being but Part of the 
J fie hattets referred) as was fit oꝭ the Court to decree, was 

the Queſtion. And tho'at Law an Award map be good, 
tho' but fo2 Part of the Matters referred, unleſs the 
- SubmiMon be conditional to make an Award on the 
Piꝛemiſſes; yet Equity, as it was infifted, ought not to 
decree ſuch an Award, unleſs it be of all Batters re: 
vet a defeQive A ferred, And ſo were both the Judges of that Opinion; 
ward may be made Foz it is not a Determination purſuant to the Reference 


od E 
1 Rep. 86. and ſo the Award was let aũde. 


Note; Equity will rarely ſet aſide an Award, except for manifeſt Partiality, come 
or Irjuſtice i in the Arbitrators. 1 Vern. 157. 2 Vers. 251, 485, 514, Sc. or except there be 
apparent Error in the Body of the Award, 1 Vern. 158, &c. as where it appears to be made 
ou a plain Miſtake of Law or Fact. 2 Vern. 705. Ant. 86, $7. | 


The Lord Keeper. | L | 
Juſtice Windham. 1 


Squib and Bradſhaw againſt Bolton. Oct. 2 5. 

whether Excep- T E Queſtion was, It upon a Submiſſion by O; 
lar gt, 4 der of Court by Conſent to Arbitratoꝛs, and the 
ward on a Refe- AWatd to be final and ſtand decreed, any Exceptions lie 
rence by Conſent. tO luch an Award as to a Repozt. And whether, if it were 
Notes ſupra, an unjuſt Award, the Court ought to detree it; andWhe- 
ther the Court ſhould examine the Juſtice of the Award, 

and the Merits of it; which the Baſter'of the Rolls had 

taken upon him to do in this Cauſe, by oꝛdering the Arbitra- 

toꝛs to certity the Court whether they had conſidered of cer- 

tain Particulars, which the Patty diſuking the Award, ſaid 

they had not, which were in Jfſue in the Cauſe. And upon 

an Appeal from the Maſter of the Roll's Der, it was nom 

92dered that the Parties ſhould attend the Maſter of the 

Rolls, and ſatisfy him in what he doubted. So here the 

Court examined the Juſtfce of the Award, which in this 

Cauſe, and the next pꝛecedent, the Court did think upon 
Circumſtances might be done; and that if an un juſt Award 

was deſired to be confirmed by Decree, and the Toure 

infozmed of it, the Court ought not to decree it. - 


Note; An Award made in Purſuance of an Order of Court, muſt be confirmed as in caſe 


| of a Maſter's Report, and there either Side have Liberty ro except, Sc. and when tis con- 


firmed, the Cauſe is to be ſet down for Hearing upon the Award. 1 Vern. 470. 


2 The 
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De Lord Keeper. 
Buſh againſt Riſhley. October 31. 


ÞE Bill was to have a Rate Tithe ſettled by De- A Rate Tithe is 

1 cree againſt the Impꝛopziatoz, and pzevent Mul- 1 e Þ* <ecreed 
tiplicity of Sutts. Vide poſt. 282. 
And kot the'Plaintifts{t was p2ayed, that the Court 2 . 46. 
would eſther decree that the Plaintiffs would bold their a Ca. ln Eg. 117. 
Lands under that Modus decimandi, which at a Trial at 
Law pending this Suit was kounn un Mervict, oz that te 
Court would direct another Criai to try the Merity ol the 
Modus, and reſerbe the Cauſe till atter the ſecond Trial % a7 
(if the Court were not ſatisſied with one Uerditt) it be- WES 
ing inſiſted, that akter ſuch "Tithe Rate had been aſcer⸗ 
tained by'two"'Uerdifts, the Court ought to decree: an 7 E 
Enjoyment ok the Lands, koꝛ which the Modus was pay- 1 
able under that Rate Tithe, and diſcharge the Tithe in bl 
kind; and it was compared to the Caſe of Coppholders, 1 
that have their Fines and Services aſcertatned by the 
Aid of this Court, by dire#ing of Trials fo2 that Pur⸗ 
poſe firſt, and after decreeing accozding to the Uerdicts 
On (uch Trenge 2: 35 11017753 203 47 35 10335 5 
But koꝛ the Defendant-it was fnſiſted, that this Court 
had not at any Time decreed a Modus. decimandi, and 
that Tithes were papable in kind by Common Right. 

And though it was inſiſted fo2 the'Platntiffs that it wag 
frequent in the Exchequer to decree'a Rate Tithe, the 
Lord Keeper did not think fit to decree in ſuch a Caſe, | 
but ozdered two Depoſitions to be made uſe of at Law, 
as Occaſion ſerved, And diſmils'd the Bill. n oY 
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The Lord Kee * | 
Juſtice Wyl * 
Bagg againſt Foſter. * Th 
on a Demurrer. 7% $0 


nam Buſhel on his Marriage with ** bis 
An e dl Wie, enters into a Bond of 1000 l. to Cruſtees 
ſhall not be turned to her Uſe, in Auguſt 1648. conditioned to be void; ft 
_ 33 he did not within two Months ſettle the Land in Queſtt. 
2288 00 the Land. on on thoſe Truſtees, to the Uſe of himſelf and Dorcas, 
Vide ant. 85, 86. And their Heirs in November next. After William Buſhe| 
poſt. 239. covenanted with one of the Truſtees to ſfand ſefzed of 
thoſe Lands to the Uſe of himſelf. fo2 Lite, Remainder to 
Dorcas fo? Life, Remainder to his firſt and tenth Son in 
Tall, Remainder to his own right Heirs. William Buſhel 
dies without Iſſue; Dorcas ſurvives many Years, and 
marries with one Bagg, by whom ſhe hath Iſſue the Plain. 
tiff, her Son and Þetr, an Jnfant. And now in his Behalf 
the Bill is bzought againſt the Defendant, who claims 
under the Weir of William Buſhel, ta fnfozce a Convey- 
ance accowding to the Condition of the Bond. 
Foz the Defendant it was demurred unto, fo? that the 
Bond was in 1648. and William Buſhel in November 
after made a Settlement, ut ſupra, to which one of the 
Truſtees was a Party. And fo2 that there is no Ie 
of the Plaintiff's Bother, and William Buſhel, and the 
Plaintiff, a meer Stranger to William Buſhel, being the 
Child of Dorcas by another husband; and that the Con- 
Vbepance, ut ſupra, ought reaſonably to be intended fo2 a 
Perfozmance of the Marriage Agreement; and at leaſt 
that the Plaintiff ought not to have anyRelief in Equity, 
it not appearing that any Poſſeſſion hath gone accozding 
to the Bond, oz that any Reltef was till now ſought, 
though it be one and twenty Years ſince. 
An Agreement be- , On the Argument of the Demurrer it was fo2 the De: 
ing for a perſonal fendant inſiſted, that there being no Agreement but what 
TR - NY was in the Condition of the Bond, and no Articles 02 
9 make it real. Agreement beſides, and the Bond two and twenty Years 


old, and ſuch Settlement, ut ſupra, made unto one of the 
*0 Dbligees 


An ent con- 
tained in the Con- 


| ** * now 
* | 5 
Canc: 189 


n tt. 


1 —ſ'.—l.— — 8 | a —_—_ —— 
T ich Car. II. in 
| - * - ——— — ls — — — _o—_—_ 


Dbligees of the ſame Land mentioned in the Condition, 
though not to the ſame Uſes, and Dorcas never queſtion- 

ing it in ber Life, and the Agreement being ſecured by 

penaly, which was relied upon, that this Caſe did viffer i 
much from an Agreement by Articles to ſettle Lands; fo? «ry _—_— 
here the Party reſted on a Penalty, aud thete was no 

Reaſon to turn ſuch an agreement as this was, intoacol- 

lateral Execution by decreeing the Land, which. the Court 

did conceive reaſonable, and ſo allowed the Demurrer. 


The Lord Keeper. 
Withers againſt Kelſea. November 16. 


| Facto2 gives his Daughter 3001. Poztion charged Wr 
A on Lands, and dies: The Daughter marries and to the Executors. 
hath a Jointure ſettled on her by her Pusband, and hath of ibe Hoobend, 
no other Poztton but the 300 1, The Husband. dies be- fur, eng. 
foze any Part of the 3001. was pad. The Plaintiff is 1:4 ant. 21, 27» 
the Executoz of the Pusband, and ſues the Widow and 4:2, 55, 3% 15+ 
the Heir of the Lands koz the 300]. : 1 as, go®.. 
The Queſtion was, who ſhould have the 2001. whe- | 
ther the Executoꝛ of the Þusband oz the Mike? uh 
Fo? the Executoz of the Þusband it was inſiſted, That 
he having ſettled a Jolnture in Conſideration-of the Poz⸗ 
tion, which Jointure the Mike enjoyed, that thereby. in 
Equity the Right of the Poztion was ſo veſted in bim, 
that the Erecutoz, and not the Mike ought to enjoy it. 
The Lord Keeper declared, That this 3001, being to go 
out of the Rent of the Lands, and charged upon Lands, 
was not in the nature of a Thing in Afton, but of a Rent, 
and given ta the Pusband by the Marriage: And lo de- 
creed fo2 the Plaintiff the Executoz. Sed quære; fo2 a 
Rent belonging to a Feme doth, in caſe ſhe ſurvive the 
Husband, belong to the like, and ſo the Arrears that 
incur during the Coverture.. 1 Inſt. 251. 


Of Conditions annex'd to Legacies, Portions, Sc. vide ant. 22, 38, Se. ſupra. And note; 
Equity will relieve againſt Breaches of Conditions, where the Court can make a Compenſa- 


tion. Sec 1 Vern. $3, 167, 223, 270, 211. 2 Vern. 222. But it will not relieve againſt the 
Breach of a Condition in a voluntary Settlement. 1 Vern. 456. 2 Vern. 561, 721. 
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| Hole againſt Hol December 7. 


The Condition of a Lexander Holt, a Citizen of London, OT” and pol. 
liked in ua .ſeſſed of woules in London and elſewhere, of a pub. 
according to the Bl le — 4 eres in . uw _— | 
(Intent and) Equi- Fields by Leale from the Churc eltminſter, 1 
Wich was pen, 156: dy bis Tail in _CUriting gave 100001. to bis 
See 1 Vers. 79, 83. Daughters, being bis only. Childzen, ann Ozphans, td be 
N on, fu 2 patd out of his Estate Real and Perlonal at their Age ok 
Condition be per. Ole and twenty, 02 Wartiages (which firſt ſhall 9 N 
per- 
formed, though not and made Alexander Hol It, his Mephem, and others; 


r Words $5,584 - Executo2s,-and'died. , The Executozs pzoved the Will; 


90, Sc. 126, 1 2 and the Executo? Alexander und others, as his Stireties, 


in 1658. entred into a Recogntzance to the Charuberlain 
of London, fo the Payment of the 100001: (which by 
1 CCl ws firſt to be pad) befoze. anp othets ould 
have 1 * enefit of his Lands, &c. 
By the Reſtauration of the King the. Lands. of the pub. 
ek Title reverted to the right Owners. And by the 
Fire in London the Houles of the Teſtatoz in London 
were burnt yown, lo that ft was to be doubted his whole 
Eftate would not amount to the 10000 I. 
And the firſt Queſtion was, Whether the Recogntzance 
ſhould in Equity extend any farther than only to make good 
to the Oꝛphans lo much as the Teſtatoꝛ s Eftate, conſider- 
ing the Loſſes atoꝛeſaid, and as it nom was really woꝛth? 
And it was fnſiſted by the Counſel of the Sureties of 
the Executozs, that it ought not to be binding any far- 
ther in Equity, Fo2 that if the Chamber of London had 
taken the Eſtate of the Teſfato2 into their Hands, it 
would have been in no better plight than now it is. And 
the Intention of the Security was but that the Executozs 
ſhould not miſimploy 02 waſte the Eſtate, which (as it 
was declared) they had not done, but were ready to ac⸗ 

count * 3 they had already received, Th 
e 


tb 4 by Wa — — 5 — ; — eee eee 
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The Court as to that Pomt were all of one unifozm 
Opinton, that the Recognizance ſhould be made (iſe of 
no further than to make good the Galue of the Teſta- 
tors Eſtate over and above the Lofles by Fire, and the 
1zing's Return, and decreed the lame accozdingly. 

Aibeit ft was inſiſted fo2 the Oꝛphans, that the Con. A Condition of a 
dition of the Recognizance was generallp foz Payment . 
of the 10000 l. (and do it was) And the Execute Alex- nen generally, qua. 
ander had thereupon taken upon himſelf the abſolute lified in Equity to 
Ownerſhip of the Eſtate,.and managed it as his own, ** 981"! Eau 
And that now a Loſs had befallen the "Eſtate, the Oz 1 unn. 79, 33: 
phans ought not to be carried back to the Account of 
the Teſtato?'s Eſtate, foz that by the Recognizance the 
Pꝛohans Poztions were now become Debts. Mever⸗ 
thcleſs fo2 the Reaſons befoze it was decreed as afoze- 
ſaid. ; Er s 

and the next Queſtion was, Whether: the Leaſe held 
of the Church of Weſtminſter, which had been renewed 
by ihe Executoz, and a Fine paid, and new Hoſes built 
thereupon by the Executozs, chould be taken to be Part 
of the Teſtato!'s Eſtate ? 

Foz the Executoꝛs it was inſiſted, They were not Exe⸗ where a Leave re- 
cutozs in Truſf fo2 the Dyphans, but were to pay them newed by an Exe- 
out of the Eſtate 100001. only; and the Eſtate was biens Poll ve Vas 
looked upon at the Teſtatozs making. bis UII, and che Teftaror s. 
really was then, and befoze the laid Loſſes, of much greater 
QUalue, and a Benefit was intended the Executoz Alex- 
ander by the Teſtatoz. But the Court did unanimouſly | 
agree, That the Daughters ſhould hade the Benefit of 
the renewed Leaſe, paying the Fine and other Charges 
of Jmp2oving. And ſoit was decreed accodingly. But OI 
this muſt be underſtood lo kar oniy as to the Compleat. 1 p ges ge 
ing the QAwphans 10000 1. [ITE Pant dar 


and take a further 


But it was agreed by the whole Court, that in cale Term, that ſhall 
of an Executozchip in Truſt, the Renewal of ſuch a $cofceguy queTrup. 


Leaſe ſhall go to the Benefit of Ceſtuy que Truſt, 2 N 25 1 
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Term. Sandt. Hill 


Anno Regis 22 & 23 Car. II. 


IN 


C4 NCELLARIA. 


Judge Moreton. 


Verhorn againſt Brewine and others. Jan. 18. 


is not pleadable in Diſcovery and an Account of the Eſtate of his 


Co 
9 Inteſtate. 


1 Obanc. Rep. 2 The Defendant pleaded that the ſuppoſed Jnteſtate 
2 Chanc. Rep 18. made a Nuncupative Mill, and another Perſon, whom 


See 1 Vern. 200, 


A NuncupatiyeWill F Þ E Plaintiff ſued as Adminiſtratoz to have a 


256, 397- he named in his Plea, bis Erecuto2 3 and inſiſted he was 
— 8, 49, 76, not anſwerable 02 Accountable to the Plaintiff, noz to 


any other but the Executoz, 

On Debate it was ruled, that before Pꝛobate of the 
nuncupative Mill (which is only to be p2oved in the Ec- 
cleſiaſtical Court) it is not pleadable in any Court a- 
gainſt an Adminiſtratoz ; and ſo the Plea was over-ruled, 


Where parol Proof may be to explain a Will, or not, vide 2 Vern. 21, 98, 99, 2 252, 33s 
339, 506, 517, 393, 624, 648, 736. 


William 
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William Barber ,again/t;. William Took 
Charles Lindſey. Fa 25. 


SF. IS 4362.3 7. 
\ 448 HD 5487 


- 
z ® 


$392 39/07 89710096 30 Yog Jag 0 
Atthew Lindſey was ſeiſed in Fee of the Lands in 4 Conveyance for 
Queſtton, and by (ill in Writing deviſeth them 7ea55.'* of © De- 
to the Plaintiff in Fee, and after moxtgageth Thoſe Lands vic in Fee, but 
to the Defendant Took fo2 Pears, and dies, the Defen- z rg only. | 
vant Charles Lindſey being his Couſin and peir. 5,141,182, 349. 
and the Queſtion was, (Who. ſhould: have the Re- 2 Vern. 209, 241, 
demption, the Plaintiff Barber o; the Heir: = wo pw 8 
Fo2 the Platneitt it was inden, That the Deuile ta : : 
him, being of the Fee, and the Hoztgage after being but 
a Term fo? Years, that was a Revocation but pro tanto, 
and not pro toto, and the Deviſe- did notwithſtanding 
paſs the Reverſion,- and conſequently the Equity of Re- 
dempetss. SET 377% 3632 ere BR 220 7993 195 61. 
And of that Opinion was the Judge. But the Deken⸗ 
dant, the Heir's Counſel, jnſifted, that there was an atual 
Revocation of the whole Till. It was directed ta be 
tried whether there was an actual and total Bevocation. 


The Lord Keeper, 


The Poor of the Pariſh of St. Dunſtan, by Eng- 
Iifþ Bill, againſt Beauchamp. Feb. 6. X 


A*_ having been made by Commioners upon A Decree b Com- 
the Statute ok Charitable: Ales, thoſe! koz whom =iſftoners. for cha- 


9 


the Decree was made bzought an Oziginal Bill, ſetting armed by original 
foth that the Defendant to the Decree thꝛeatned, when Bill. 
the Witneſſes were dead. they would except to the De- , 755: 6 
cree, and (o pꝛaped that the Defendant might ſhew Cauſe, 
why the Decree ſhould not be confirmed. The Defen- 
dant by Anſwer ſubmitting to the Decree, it was decreed 
by the Lord Keeper, Chat the Decree of the Commil⸗ 
ſioners ſhould be confirmed. g 

Quod nota, and Quzre, What need of ſuch a Bill; The Courſe of Pro- 
kor that when a Decree is made by Commiſſioners, the <eedivgs in Ferry: 
Courſe is to return it into the Petty. Bag, and then to 5.2%; Ts. 
lerve the Defendant with a Crit of Execution, upon 


C c which 


de 1 Vern. 23, 30, 


ritable Uſes, con- 
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aTru®tfor the Be- T Eales were deviſed to'the-Defendont by 
ui of the Wife L. Biotber, to be (aid fog ſeveral Purpoſes, and a. 
Words, doth not mongit others, in Truft that the Defendant ſhould put · 
— the Huſ- chale in his own Mame an Annuity of 80 I. per Ann; 
Vide 1 Vern. 7, 18, FOI the Lite ot the Plaintiff's lite, and pay the ſame 


88, 161, 170, 23 
261, Se. 9 
2 Vern. 17, 64, 68, 
120, 270. 


Uultke was foz Fear of 'Debts, and that he had ſince ſo⸗ 


the Pusband was the Aſſignee of the Mike, and that 
there being no negative Wlows by the ili to exclude 


wetuatediny >» * a 
Wh Ao — 


Term. Hill. 22 & 23 Car. IL. in Ganc; 
which Service the Defendant may file Exceptions, and 
ap co ſtap P2oceedings till they be heard. But if the 
— ndants do not then ercept, but ſubmit 
cree, it ſeenis reaſonable thep ſhould 


to the 
| | be coucluded there: 
by, and not be admitted to Exceptions after. 
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to her and her Alligns. The Bill was to intopce the 
Payment of his Sp} 2/1 ee 391 T9 0866 

Che Defendant inſiſted by Anſwer, that be bad ton, 
ftantly paid the 'Annuity to the Plaintiff's Mike (from 
whom the Plaintiff lived: apart) and that the Bill was 
againſt her Conſent, and that it was the Intent of the 
Dono? to be fo2 her only Benefit, the [Mill being, that 
he ſhould buy in his own Mame the Annuity in Truſt 
fo2 the Plaintiff's CUife (who is the Defendant's Mo- 
ther) and her Aſſigns 3 and ſo inſiſted, that the Plaintiff 
not inhabiting with her, he ought not to be put to pay 
the Annafty to him. It appeared by P2oofs that the 
Cauſe of the Plaintift's firſt abſenting himſelf from his 


iicited her by Letters to co-habit ; but ſhe refuſed; 
Che Mater of the Rolls declared, That in this Cale 


the Husband from the Annuity, he could not exclude 
him ; and ſo decreed the Defendant to poy all the Arreats 
of the Annuity ſince the Bill exhtbited; and the gzowing 
Annuity fo2 the Future, to the Plaintiff the pusband. 


N * * 
, „ | 


R 
The Lan Keeper. 


Juſtice Twiſden! 
Juſtice Moreton. 


Ten 2 240 Car. IL. in Cnc 5 197 


Smith and others coin Srowel and ales. 
F ebruary 17. 


eke was a Dilpolition in 165%. (which was ** 


befoze the Statute ok 43 Eliz. fo Charitable Uſes) * Sbetal e dhe 


precedent to the 


to a Charity; part of the Lands were of a defective Title, Sacuts of 43 iz 
and the whole Diſpoſition. void, being befoze the Sta- and, ſo "00, i 


he 
tute. Pet an Agreement was made between the Parties — — 


intereſted and the Truſtee, fo2 the ſettling the Uſe deſign- 
ed, ſo much as was pꝛopoztionable in Ualue to what the 
Donoz had to give; and this was ſettled accodingly be- 
foe the Statute, and long Leaſes were let of the Gzounyd 
to divers Tenants, at [mall Rents,. to build, who had 
thereby impꝛoved that Gzound that was but 20l. per Ann. 
to 1501 per Ann. 
A Decree was made by the Commiſtoners oz avoid- 
ing the Tenants Leaſes, they not being in Sttictnels ok 
Law good. | 
Upon Exceptions to that Decree, it was declared by 
the Court, that though the Charity. was pꝛecedent to the 
Statute, pet the Statute ſubſequent had a Retroſpect, 
and would make it a good Appointment, that was not 
ſo befoze (but void). And it was declared, that ſo as the 
Ter-tenants. be no Loſers they ought not to be'Gainers 
in the Caſe of Charity: And \o owered, that during the Ter.renancs Leſſees 
Ter-tenants Leaſes there ſhould be an Augmentatiön of of 1 order- 


es IC Ann. allowed by them in Proportion to the uu. n augment 
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The Lord Keeper. 
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Henry North EI againſt Charles Crom 
Hen 0 4% March 23. F 


A 5 of al T7 Atharine Crompton, Spinſter, ſelzed in Fee of the 


2 , 


and Perſonal, is a 


Gier, the 21ſt of January 1669. expeſſeth thus; 1 ordain and 
Cs he Ez. 92. i enry North, Eſq; Cwhich is the A tiff) 
poſt. 262. to be mine Executor of this my laſt Will, And 1 do give 
= 1557293. all my Eftate, real and perſonal, to diſpoſe of for the 

Payment of all my juſt Debts; and for the performing of 
all ſuch Legacies as I have herein, or by the Codicil an- 
nexed, bequeathed unto my Executor 3bovenamed ; and 
gfves ſeveral Legacies in Monep, and amongft others 
ol. 


to the Defendant her Uncle, who is Heir at Law; 


20 

and a Legacy of 5001. being omitted to the Platutiff's 

Sifter, it was inferted in a Cadſcil. pots 
M2, Narth's Bill was to pꝛone this Mill per Teſtes. 
* M2, Crompton's Bill was to be relteved upon the Truſt 
of the Deviſe as he ſuppoſed ofter the Debts and Leg 
cies patd, and to diſcover what the Debts were. 
Thefe Cauſes came firſt to be bgatd 8 Febr. 1670. bt: 
foze the Lord Keeper and Baron Wyndham, aud then 
thefe two Queſtions were ſtirred by the Court. 
1. Whether this were a Deviſe of Lands fn Fee? _ 
2. Whether M2. North (the Plaintiff Crompton claim: 
ing by an implied Truſt) after Debts and Legactes paid, 
migbt not be admitted to aver againſt that Implication? 
Df both thele Points the Court took Time to conſider. 
3. March, 1670. The Cauſe being heard again befo2e 
the Lord Keeper and Bt, Baron Wyndham, thep de. 
clated they were both of Opinion, That it was a 1 

| | | 
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of the Lands in Fee, and then they doubted whether a 
Truſt be created fo? the Heir of the Surplus. And ano⸗ 

ther Queſtion they made, It a Truſt, whether an Aver⸗ 

ment did not lie ko: 2. North, it being but an implied 

Truſt, and nat within the Statute of H. 8. Of Wills. 

Sh SO ETA TT ER 
udges „ FFe paneth by the Dette. © ce. 
09's to the inipited Truff, all cotictived there n 1 of 
Heir fo? the Surplus; 

Qt ban no Benefit,z ond to na 
Purpoſe was the'Devile of the 2001. to rhe Þeir, if the 
had intended the Surplus to the peir. 


not any implied Truſt fo2 the 


fo2 if there were, the Depilye 
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A Sum of Money 


Anno Regis 23 Car, . 


3338 
CANCELLARTA 


The Lord Keeper. 


3 Martin, Clerk, againſt Done and 
Overton. 


NE Foſter deviſeth to the Plaintiff in theſe 

Cows, Lem, I give to my Couſin Thomas Mar- 
— pen Arey pl tin, Clerk, late Miniſter of Houghton in Northamp- 
Note, who dies fonſbire, and living thereabouts, I — order 40 l. to be 


given to one to diſ- 


without tuch Ap- paid him to be diſpoſed of for certain Uſes, which I 


pointment, a = 


Bequeſt to the Niall in a private Note acquaint him with, and gave him 
Party. no Note o2 Direction how to diſpoſe of it, but died, the 
r Vern. 255, 462 Defendants being his Erecutozs. And whether the 
Plaintift ſhould have the 40 l. was the Queſtion, 
The Maſter of the Rolls was of Opinion the Plaintiff 
ſhould have the 401. fo2 that the Teſtato2 did non intend 
it ſhould come to his Executoꝛs, but had by his Mill 
given it away from them ; and ſo he decreed the Oelen- 
dant to pay the-401. to the Plaintiff, 


2 The 
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Citizen and Freeman ot Lond n debileth to his Son Vide ant. 181, 182. 
a groſs Sum, Which did exceed the cuſtomary 285, 310. 

Part, 1 devileth that if his Son die befoze he THR 
One and twenty, that 25 % angeber. 

The Queſtion wa 1 7 8 qher a go0d : 2 

And it was adjudg ** fo decreed by the ay Keeper, A Citizen in Las- 
That the Devile over fo2 ſo much as was the cuſtomary 4» cannot deviſe 
Part, was voſd ;' and chat the Oban dying within Age, ** — 4. 9 
his Adminiſtratoꝛ was intitied ts fo much as Wa 


the caſe > cho — 4 
cuſtomary Part, and the Surplus of that grols Sum in Miri. 


to go to thoſe ta whom it was Tobiley bert. nn 


See the Caſe of eee 4 19 Gs {LF DON 2 * 57. 
87 1G Ahn '3 "132 161 1 
| 110 


ud Keeper, | (KI wort 
nber i Bainton. May TY go 


M* Dunch in 1646, had .conÞeped the Larids In Where « Trates 

T Poe iy Neb I REA © Fpermear 
3 [7 g 0 1 ; 

Sir Edward Bain has. 17 Lands a toy (S, Debts pays to the 


PER 
y comes 
Plaintiff be, * a Purchaſer him- 


er the Debts felt. 

ap Sought 1 Bill to avoid the veyance made 

Wa 

2% r ainton 10 his on, "my * bave a Re- 
Foz the Defendant it was inſiſted, -tho' it was 
9 Truſt in Sir Edward, pet Sir Edward had paid "We 
Debts to the Ualue-of the Eſtate, and 105 thereby be 
os Da ro Ch 
The Lord Keeper veclared, That if Hir Edward Bein- 
ton had paid to the Qalue of the Lands, be was a Pur- 


chaler; but it not appearing what be hap paid, when 44 
made 


and was dead. Dunch being dead, and the 
ing intitled to the Benet of the Truſt 
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to a Baſter to examine, and declared, that the Defen. 
dant, as to ſo much as. Sit Edward haù then digburſey, 

ſhould be taken a Part. and the D _ Edward 

might (ell all oz any Part; and ta the Detendant ig a 
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Se Bout ſeventeen/\Pears ſince, Cornelius Beard bes 
A un an Brem. LX Aleathes to; bis Sitter, then in her Jafancy,”2501, 
nation in Equity. to be paid at Marriage, oꝛ one and twenty Pearg, and 
7 * Sin made one Andrew Drybutter and the Plaintiff Execu⸗ 
of Chancery, ei £029, and died, leaving bis Siſter young. Both the 
ant. 123, 124, 173, Executo2s made Pꝛobate of the in, but the Plaintiff 
„ at the Deſire of the Siſter's Friends did fozbear to mey- 
dle with the Teſtatozs Eſtate, and left it wholly to An- 
drew Drybutter, the other Executoz, who only did aj 

in it. Andrew dying he made Elizabeth, his CUite, his 

Executrir. She poſſeſſed what there was of the fir 
Teſtato?z's Eſtate, and palv to the Dekendant Cocks 

CUife, then the CUife ok one Earl, 100 l. Part ot the 

250 J. and the ſaid Elizabeth Drybutter kept all the firſt 

Teſtatozs Books and Papers, and that by the Deſire 
ok the ſaid Legatee, and ſhe dying che made the'Defen- * 

dant peter Drybutter her Erecutoz. The Defendant, 

Cock's Cite, libelled in the Spiritual Court againſt the 
Plaintiff fo; her 2501. and hath Sentence there againſt 
him koz the CUhole, hanging this Suit; and yet hath 
by Anſwer conkeſt 1001. Part of the 250 l. to be paſd. 
The Scope of the Bill was to be relieved againſt the 
Spiritual Court, ſetting fozth that by that Law the Plain⸗ 
tiff having joined in the Pꝛobate would be charged with 
the Legacy, though be did not meddle with the Eſtate; 
and that it was againſt Equity to charge one Executoz 
with the Receipts of another. And the Bill charged that 
the other Defendant Drybutter had Aſſets both of An- 
drew Drybutter and Elizabeth Drybutrer's Eſtate; and if 
they had not pald as far as they hadAﬀets of B:ard's W 
nen 1 : E 


X 2 . 5 | 
: g 11 e \3 
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A Sentence in the 


made the Settlement, moze than be received, referted t 
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. % . to 
the Defendant Drybutter, ann nat the-Plaintiff, ought 
19 pap tohat was unpaid 5k the 230 l. Legacy, © -- 
- Che Defendant'Drybutter. confeſſed! he bad A 
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ets'of 
the ſaid Andre and Elizabeth. his Fatber and others 
relpettibe Ettates, and inſiſted that they had fully adini« 
niſtred Beard's Eftate ; and the Queſtion was what'Re- 
lief they ought to give the 'Plainti'againlt the Sen: 
tence in the Spiritual Tourto re. 0 
The Lord Keeper declared, that the Judgments of the Whether à Sen. 
Eccleſiaſtical Court were as ſubject to the Equity of this Court be ſobhed te 
Coutt, as Jubgments in the Common Law Courts; Examination in E- 
and howbeft at Law one Erecuto? is not liable to the De. duity. 
yaſtavit of another, yet in the Eccleſiaſtical Courts, and 
by their Law, ik an Executo? pꝛove the Mili, they will 
charge him, tho he do no kurther intermeddie to pay the 
Legacies +: But Quære if that be not only where there ts 
a Failer of bzinging an Jnventozy.: Doctor & Stud. 67. 
And the Lord Keeper declared the Plaintiff is without 
Relief by Appeal from the Sentence, becaule the Judges 
Delegate muſt judge accozding to that Law, and ſo in- 
clined to relieve the Plaintiff, but took Time to adviſe. 

Doctor & Student ut ſupra, A Lam grounded on a Preſumption. 
Pꝛeſumption, if the Pꝛelumption be untrue is not to be 
holden in Conſcience 3 fo2 Stabitur Præſumptio donec 
probetur in contrariumn. 


Sir Ralph Bovey againſt Skipwith. May 25. 


N 1651. Sir Francis Drake made the Plaintiff a Se- . 

curity out ofthe Bano? ativ'Refozy o Waltham upon 22, 18, C 397: 
Thames. Aktetwards in 1656. Drake made the Defen- = Ven. 337, 338. 
dant a Security foz Boney out ok the Rector only (the Hes! 173. 20s 
Defendant having no Motice then of the Plaintiff's Se- 2, 35, 215. 
curity which was fox Money alfo.) Afterwards the De- : Oban. Caſes 36, 
fendant hearing of the Plathriff's- Sectirity, buys in a * . | 
Security precedent to the Plaintiff's, ohne one Bedding- | | 

con 11170 | 


field had both upon the Man oz and Rector. ö 
. "13s $7750 een mne 3160 42 d 


: 1. Queſtion wag, CUhether the-Plaintiff, ſhould. be ad⸗ 
mitted to redeem Beddingfield's Security without pay- 
ing off what was due to Skipwith 2 And it was ruled he 
ſhould not, Vide Marſh and Lee's Caſe. | 


Dd 2. Queſtion 
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Where a Mortga- | 2, Queſtion was, CUbether inaſmuch as ebe Deter 
gee 91 Secories Dant's Security was only'ont ag the Reeg, andthe — 
of the Lands in his curity he bought in from Beddingfield mas ot both the 
N - n Panoz and Rectozy, the Defendant ſhould make Uſe ot 
hold all againſt a Beddingheld's Security as ta the Panoz after: that by 
middle Mortgagee the ofits of the Mano? and Retozy Beddingftield's Debt 
galt all due 10 bim was ſatisfied? And whether then the Platutiff-ſhould not 
on both Securities then be admitted to enjoy the Panoz; his'Security being 
be ſatisfied. ag well of the Mano! as the Rectozp, and the Defen- 
dant to hold only the Reto till be wag ſatisfied, 

Wld and Twiſden were of Opinion, Chat after Skip. 

with had received what was due on 'Beddingficld's Se⸗ 

curity, he ſhould receive no moze Pꝛafits ot the Hand 

but the Plaintiff to be let in to tecetwe them, and the 
Defendant only to make uſe of Beddingfield's Di 
as to the Rectozy, to. pzotect his Security of the Neno, 
ry. But it was reſolved and ruled, that the Defendant 
ould hold both the Mano2 and Rectozy againſt the 
Plaintiff, till all due to bim on _ GY was 


82 bim. —_— tamen. 


be Lord Keeper. a tn | 
Rich againſt Spdenhan May 26 


E Plaintiff upon the Loan of 90 l. had gotten a 


Bond from the Defendant of 1600 1. fo: Payment 


of 800 J. and Judgment thereupon. The Dekendant in 
the Right of hfs-TUife was intitled to certain Lands that 
were eſtated-in other Perſons in Law in Truſt foz her. 
Where the Con- The Bill was to have thoſe Lands ſubjecked to the 
inequitable, Equity Plantiff's Satis fadion here, inaſmuch as the Defendant 
will not apportion was intitled to the Truſt in the Right of his Mitte. 


3 2 But the Security being. gotten from the Defendant 


Pꝛincipal he had really lent; and lo the Bill was dilmitt. 


For he who has committed Iniquity, ſhall not. have Equity Vide ant. 154. 2 Chanc. & cab. 13. 5 
poſt. 276, 293. Maxims.of Equity, N 4, 6, Oe. 


ben he was dzunk, the Lord Keeper would not give the 
Plafntiff any Relief in Equity, not ſo much as fo2 the 
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7 he Lord Kerpen. 


The The Mays or, 7 and | Aldermen of London; and By- 
field ow | nt, againſt laughter, the Exe- 
cutors 4 th e Plainriff Farber. May 27. 


h E Bill was to bung in one tbat lived out of the L Aridgmen 
Jurisdi#ion of London, to come and give Securt- 1% Chancery Ar. 
ty to the City ko; the Ozphan's Poꝛtion, accozding+ to scan co che Ju- 
the Cuſtom of the City. Dc the. 

The Defendant by "dis Anſivir offers,/to bo as this „ 
Court ſhould dire, but being no Freeman, would not = Ver. 34. 
be ſubje to the City Dyders. 

The Recorder. This Court uſeth to alli the City in 
ſuch like Caſes, and on Petition uſeth to grant Subpcena's 
to Perſons to appear befoze the apo; inhis Court, and 
cited a Pꝛecedent 28 Febr. 3 Jac. Fiſh and Cole's Caſe, 
of a Subpcena out of the Super na Office. 

Maynard foz the Defenvant. This Cuſtom concerns 
the Country as well as the City, and mut be tried by 
Uer dick; and it is inconvenient koz Country Gentlemen 
to be put ta give Security to the Dꝛppans Loutt by Re- 
cognizance. 

F The Lord Keeper decreed the : to tep the Cu- 
om. 

But though the Chancery will aſſiſt the Tarilifion « of inferior Courts in the doin np of what 
is Juſt and Right; yet if there will likely: be a Fuilure ef Juſtice, Equity will prohibit 


their N and reſtrain their Juriſai 100, as in 1 Roll. Abr Abr. 374. Pl. 4. 12 Co. 113. 
Max. Eq. 25, 2 


D d. 2 DR 
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Dye Lord Keeper.” 


Doctor Salmon againſt the Hamborough Compa- 
ny, by the Name of the Governor, | Aſſiſtants 
and Fellowſhip of Merchant Adventurers of 
England, and divers particular Members. of 
that Company by Name, in their natural 
Capacities. =. 


A Courſe to reco- pe Bill charged, that the Company were in ⸗ 
ver « Debr from | coppozated prout per Letters Patent, and had 
hich” nothing Power to make Þy-Laws, and to aſſeſs Rates 
hereby ir may upon Cloaths (which was the Commodity they dealt in) 
be ſummoned. and by Poll upon every Member to defray the neceſſary 
Charge of the Company, and that the Company had im- 

poſed Rates accozdingly, as namely, 4s. 6 d. upon eve- 

ry white Cloath expoꝛted, and divers others, and thereby 

raiſed 8000 l. per Ann. towards the Suppozt of the 

Common Charge of the Company, and that they had 

thereby got great Credit, and bozrowed great Sums 

_ of Money by their Common Seal, and particularly the 

Platntiff lent 20001. upon that Security many Pears 

ſince. And the Bill did ſet fozth divers Advantages they * 

2 n 


'# 3 1 
ä 8 
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in Trade by being Members ok this Cozpozation, which : 
others wanted. And the Bill did charge, That the Com- 
pany having no Common Stock, the Plaintiff dad no 
Remedy at Law ko bis Debt, but div charge that their 
Alage had been to make Taxes, and levy Adtons upon 
the Members and their Goods, to bear the Charge ot 
their Company to pay their Debts, and did complain 
that they now did refuſe to execute that Power, and did 
particularly complain againſt divers of the Members by 
Name, that they did refuſe to meet and lay Taxes, and 
that they did pꝛetend want of Power by their Charter to 
lay ſuch Taxes, whereas they had fozmerly exerciſed 
Power, and thereby gained Credit; whereupon the 
Plaintiff lent them 20001. which was for the Uſe and 
Suppoꝛt of the Company's Charge, and (o ought to be 
made good by them, and fo pzayed to be reliever, _ 


pPaſchæ, 1656. this Bill was filed, and the Company ſer- 

ved with Pꝛoceſs, but would not appear, they having no⸗ 
thing by which they map be diſtrained: But divers partt- 

cuſar Members being (ſerved in their natural Capacittes, 
did appear and demur, koꝛ that they were not in that Capa⸗ 
tuy liable to the Plaintiff's Demands. ro May 1666. On the 
Argument the Demurrer was allowed, and the Bill diſmiſt 
as to them, and that Diſmiſion enrolled, and thereupon a 

Petition of Appeal was pꝛekerred to the Lo2ds in Parlia. 

ment, admitting that in the ozdinaryCourſe of Pꝛoceed⸗ 
ings in Chancery that Court could not help the Plaintiff. 

But in Caules of this Nature the Lozds Houſe had given where the Chan- 
ſpecial diretions to the Chancery to relieve. and it had been me Feta woes 
accozdingly ſo done, and p2ovuced two Pꝛecedents againſt 1j-vcin a juſtCauſe. 
Companies in London fo? that Purpoſe. And to this Pe⸗ the Parliament will 
tition the Defendants particularly named did put in an eic eon Nel 
Anlwer, Plea and Demurrer, and the Company, tho' ſe- 7; ant. 56, 158. 
veral times ſummoned, did not appear. And upon Debate 72%. 228. 
of the Matters befoze the Lozos at the Bar of the Lows 
Houſe 20 January, 1670. this Dwder was made. 

The matter upon thePetitionof Salmon,Dy. of Phyſick, 

erhibited to the Lows Spiritual and Tempozal in Parlia⸗ 
ment aſſembled, againſt the Governozs, Allſtants and 
Fellowſhip of the Merchant Adventurers of England, com- 
monly called the Hamburgh Company, and Stir Charles 
Lloyd Batonet, Sir Anthony Bateman Knight, Thomas 
Smith, Richard Wyan, John Dogget, Henry Colliar, Henry 

: | Smith, 
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Smith, John Lethieulier, Chriſtopher Pack, George Wyðy- 
tham, and others, Members of the {atd Company, and 
upon the Inſwer, Plea andDemurrer of the ſaſd Rowland 
ohn Dogget, Henry Collier and Johu Lethieu- 
lier put in to the ſaid Petition (the Governoz, Alifiants 
and Fellowochips, tho ſeveral times ſummoned, not apptar - 
ing) being heard at the Bar of this Houle, in Pzelence at 
Counſel learned on both ſives, the (atd Petition being on 
Appeal made from a Diſmiſſion in the high Coutt k 
Chancery, and the Petitioners Bill there. Their Lo- 
ſhips on reading the ſaid Petition, the Anſwer, Plea and 
Demurrer thereto, and the ſaid Dilmifſion, and the Char. 
ter by which the ſaid Governoz and Fellowſhip are tncompo- 
rated, and hearing what was alledged on both ſides, da 
oꝛder that the Diſmiſon, fo2 ſo much as concerns the ſaid 
Company, be, and do ſtand reverſed, and that the Lo 
Chancelloz, o2the Lozd Keeper of the Gzeat Seal of Eng- 
land fo2 the Time being, do retain the (aid 25til. And that 
the-ſaid Court of Chancery ſhall iſſue fozth the uſual Pꝛo⸗ 
ceſs of that Court, and if Caule be, Pzoceſs of Diſſrin- 
as thereupon againſt the ſaid Cozpozation ; pꝛobided the 
Id Pꝛoceſs be ſer ved one Month befoze the Return theres 
of. And if upon Return of the Pꝛoceſs, the faiv Cozpora- 
tion ſhall not file an Appearance; oz hall appear and not 
anſwer, the ſaid Bill ſhall be taken pro confeſſo, and 
a. Decree {hall thereupon paſs. But in caſe the ſaid Co 
pozation ſhall appear and anſwer within the Time afoze- 
ſaid, then the Court of Chancery ſhall pꝛoteed tu examine 
what the Plaintiff's juſt Debt is, and ſhall decree the ſalty 
Company to pay ſo much Money as the ſame ſhall appear 
to amount unto, with reaſonable Damages. And in caſe 
theCoppozation ſhallnot pay the Sum decreed within ninety 
Days after the Service of the ſald Decree upon their-Go+ 
vernod, Deputy-Hovernoz, Treaſurer, Clerk oz Secre- 
tary fo2 the Time being; then the Lozds Spiritual and 
Tempozal vo farther ozder, adjudge and diref, that the 
Low Chancelloz 02 Low Keeper foꝛ the Time being ſhall 
oꝛder and decree, that the Governoz oz Deputy-Governoz 
and the twenty-four Aſſiſtants of the ſaid Company, oꝛ ſo 
many of them as by the Tenoꝛ of their Charter do con- 
ſtitute a Quorum fo2 the making of Leviations upon the 
 Trade,o2 Members of the ſaid Companp, ſoꝛ the Uſeofthe 
ſaid Company, ſhall within (ſuch Time as by the Lo 
Chancelloz oz Keeper ſhall be thought fit, * EP 
| * | eviation 
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eviation upon every Member of the ſaiv Company as 1 

Is to be contributary ta the Publick Charge, as ſhall be | = 

ſufficient to ſatisfy. the ſalid Sum to be decreed to the | | 
Plaintiff-in that Cauſe, and'to'colſet-and levy the lame, en 
and to pap it over to the Plaintiff as the Court wal 
dired. And ſuch a'Leviation is to be put in Writing, 
and ſigned with the Wand of the-Governoz, Deputy So. 

- verno? and Aſſiſtants of the afozeſaty Company foz the 
Time being, and ſo many of them, as by the Conſtitu- 
tion of the ſald Charter do make a Quorum, ſhall not 
make oz return ſuch Leviations, as afozeſaid, the Lo 
Chancelloz oz: Lozd- Keeper map ifſue Pzocels of Con- 
tempt againſt. them, as is uſual again Perſons in their 
natural Capacities. And if by the ſaid Time \o. to be 
umited by the lald Court of Chancery, the ſald Money 
lo to be aſſeſſed, ſhall not be pafd, then and from thence- 
fo:th every-Perſon of the ſaid Company, upon ſuch a 
Leviation, thall be made to be liable in his Capacity ta 
pay his quota o Pꝛopoztion aſſeſſed. and the Lozn 
Chancelloz oz Lend Reeper is to oder - 02 decree, that 
ſuch Pzoceſs ſhall iſſue againſt any ſuch Member fo refu- 
ſing oz delaying to pay his quota o Pzopoztion, as is 
uſual agatnſt-Perſons charged by the Decree. of the (aid 
Court, fo2 any Duty in their ſeveral Capacities, And 
if the Total ſo returned and filed with the Regiſter ſhall 
not amount to ſo much as ſhall- be ſufictent-to ſatigfy = 
the-Sum decreed, with Reſpect hay ta ſuch Perſon as 
ſhall make it appear that they are overcharged, 92 ought 
not to be charged at all, then the-ſatd Lom Chancelloz 
02 Lozd Keeper fo2 the Time being; may from Time to 
Time, oder that a new Leviation be made and returned 
into the Regiſters ol the Court o Chancery, of ſuch 
Sum as chall be ſufficient, by wap of Supplement foz 
that Purpoſe, to the Payment whereot every individual 
Perſon is ta be bound in ſuch Manner as akegefas. 

6 March 1670. The:Low Keeper on a Motion ground. 
ed on the Los, oꝛdered that the Dilmiion, tand-re- 
verſed, and the Bill ſtand revibed, and that Pꝛoceſs and 
other Pꝛoceedings iſſue as is thereby direted, and the 
Service thereby directed be-(ufficient. - ' 2 

Actoꝛdingly the Creaſurer and Secretary were ſerved . 
with a Diſtringas againſt the Company, and Copies oe 
the Lows. Ozder, The Sberiſf returned Null bona z 
and no Appearance 1 made. Nu 2 5 '{ A WEIL 
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ee, Omered the Cauſe be put into the Paper 
to be heard, and Notice ta be given to the Treaſurer, 


ws 


ants, the Court decreed the Bill ta be taken 


- 
* 


y 5 
accoꝛding to the Lod's Oder in Parliament, 
2 eg %% 165 E010 50% 2 SHOT RR 
* ; s F & . N » 3 7 N 3 , x 
De Lord Keeper. 
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The Lord Sanne and Dame Flora his Wife, 
formerly the La 
- Middleron, and others: July 1671. 


Fps Cauſe begins fol. 173. and being abated hy 

1 the Plaintiff's Jnter-marriage ſince the laſf'Þear- 
ing, a Bill of Revivoz was bzought, and the Cauſe wag 
reheard by the Loꝛd Reeper, aſſiſted with Juſtice Wyld and 
Baron Windham the gd of Mareh 1670. And the Caſe ap. 
peating to be as befoze. it was fo2 the Defendants inſiſted, 


that the Contract made by Sir Hugh Middleton, wulthj 9. 


£:74i ae ee: Biſhop, did not ind: aud that he being dur Ceſtui que 
bore Potbiliey,ng fruſt of a Surplus, had no Power to ſell, fox that it was 
againſt the very Effence of the Truſt fo2 Him to have a 


cannot ſell. 


Vide ant. 8, 9, 175, Power to diſpoſe; and it would be a'vain'Thing'foz any 
75, *97- Parent to ſettle his Effate by way ot Cru, to pzevent 
his Sons impyudent-Dilpoſition of it, (which Sir Wil- 

liam Middleton did here ſo ſettle his Eſtate with a De- 

ſign to keep a Þand on his Son,) if notwithſtanding his 


Son might have Power to ſell it when be pleaſed. '\ 
And it was farther inſiſted on koz the Decenvant, that 


The Breach of an _ Ve oy | 
Agreement is not ik the Agreement with Biſhop wers binding, yet the ialn⸗ 


leib Fits hase uo Title to have the Benefit of chat Agreement, 


fo? that the B2each of an Agreement, as the Cale was, 
was not devifable, and ſo the Platntiff hav no Title; 
hings in Action, as this Cale is, being not deviſable. 
Equity conſiſts © To which it was anſwered by the Plaintiffs CTountel, 
purely in Adtien, That Equity confiſts purely in Aﬀfon, and is only to 


and is onl L | 
able ro Plocels in come by, \ th 
« Court of Equity. Ad. Moors Caſe, 5 Jac. Moor's' Rep. 


. . ; & 4 


5 Wind- 


» 1 


Pe 


ng for 
8 and the Defendants to pay the Plaintiff's 
5 


ly Backhouſe, againſt Simon 


— 
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Dt 
— Wyld. Sir 


minis, and ſo nd Decxee;ought ta be ton him; but would 
have Bir Sacnel Jones ann the ather Truſters fol Sit bee Eguiey, ge 
William Middleton. in hom thꝛee Parts of the four 5, Caſes 15, 17. 
were veſted in Point bf; Law, convep | fourteen Shares _ 96, 102, 202. 
to the Lady Cornbary:andcher Pers 1 . 
Lom Keeper-agrees/mith:VWyld that the clear Equity 
and Conſcience was:with'Biſhop's.'Title,, and that rhe 
Defendant Simon Middleton did intexiope ; but did much 
doubt upon the Devile 2: Pet. kozalmuch as Biſhop's: Hetr 
was a Defeudant,/ and conſents; to the Deviſe by An- 
ſwer, did decree, that Sir Samuel Jones and the Sir 
Clerks to whom he had cou beyed by Oꝛder of this Court, 
ſhould convey, by Conſent ot the Peir of Biſhop, fourteen 74: - "_ 
Shares to the Lady Cornbury and ber Peirs. 8 
The Lo Reeper upon the Hearing by himteit alone in 
June 16570. being of Opinion to diſmiſs the Bill, and the 
Court being nom dinided in Opinion, the Defendant Si- 
mon Middleton petitioned foꝛ a Rehearing, and had a 
Hearing accoꝛdingly in july 167 1. befoze the Lozd-Keeper, 
Maſter of the Rolls, Rainsford, Wyld and Wiadham. 
And now upon this Rehearing, it was fo2 the Defen- 
dant Simon Middleton inſiſted, that the Agreement with 
Biſhop did not bind, fo2 the Reaſon ſupra; and farther, that 
the Agreement it ſelf was imper tec, becauſe the Money was 
to be paid as the CTruſtees ſhould agree, and they did 
never agree to it, but Henry Middleton the only act ing 
Truſtee did, ſo ſoon as he heard of it, utterly diſagree to fr; 
and alſo fo2 that the Agreement with Biſhop was not pur- 
ſued, foꝛthe Agreement with Biſhop was in June 1657. and 
by that the Conveyances were ta be executed in Auguſt 
next, but thoſe not ſo much as pꝛepared, no any Thing 
done in Time, and but 250 1. paid, and the Defendant. $j- 
mon had paid above: 15000 l. and had a Conbepante hy 
Deed and Fine of the whole thirty-ſix Shares (Biſhop's 
Contract being but foz/ * Shares executed _ | 
2441p e _ tweive 
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ener 
de the reer eee eee 
crow Sie Daward Ford, Wörns cee ot 
New River, and inttt with it, and pn hof b e 
ed, and that no rn cc Wo ee 
tt 'waS//(mipacticable to derree 'The 
Agreement wah Biſtiop ; no caſts 


ga kn pelled him to petto n the W cho Cap Mm 


1 the Tate. Woſk1" then 


1 Vert, * neter babe compelſiev' the ep 
onep; and the Heft's'Colifekt] th h Hire, 

ſhall not put a Bargen upon un \orhers-/ 175. 37) 
But tt was foꝛ the 1dfajuntk — —9 wat wech one's; 
ſhop was ts pap, was enough/to'þx&y a 8 
Legactes of Str Wiltam Midd 4 
Trufs precedent to ir Hugh mißt gane deen yr 
and ſo Six Hugh had a clear Tfrletorbe s indh 
wis — as the Owner; und the Conttet 
Biſhop was in Putluance ot Ty Tun, dd ge mipht ks 

n Bill have compelted the Trafſtees'do' kent: Amd chat 
* Reaſon oo rs promo ond td Time, was 
becauſe SY h Middteron's Orcuſions de hn 


920 


Aud the Deker dent 
Simon was u wilful Purchaſer, = Notice of the a. 
greement; and ren h wouts gave prrtoſmev vz . 
M 156. ſnop, if Sir Hugh ha n and 
3 Biſhop div — to take iw une of Ste George 
Prat fo2 that Purpoſe z and that thefe Doings of Sich 
were againſt Confetence, and that in Conscience the ür 
Agreement ought to be pet font; und the Court ought 
to decree with, and not again Conſefence. 


A Purchaſer with hgck; which was nor un ast er Auguſt. 


Notice. 
Vide ant. 34, 36. 
2 Chanc. Caſes 48, 


Bill onghd to be diſnzilled, fo2 he was not ſatisfied that 
Sir Hugh had any ſuch Jatereſt'as he con contra for; 
no) is it welt come to the Lady Corabury, the" Sir Hoh 

What a Man een. Wight bp a Bill infozce the Truffevs' rs fell; fo) what it 

not transfer, be han may do d{mCelf; is not transferravle in alf Caſts; 


cannot oblige by 
Articles, 


ticles. Jf Sir Hugh cons not grant;'hecontdi196 by ehe 


Arttcles bind; his Juterolt is but wineer Pombtiop vontin- 


a eee 


charge, 


S | 


was {avety burut had not dera argen and eher Lo 


loth 
— — wit a Letter to hade ſt reipited tin he enmm 


Windham adheres ts hig firf Opinion, (vir) that the 


and what a Man cennat trans ker, de tannot sdlig e by A 


A uh © am aa 


e . ith... Mt th 4 : 
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Term. 
charge, and doth ſo by his Mill; and Sir Hugh could not 5 Ceſtui * 2 
diſpoſe in bis Father 's Like-time, and what Sir Hugh FTrufter, all cen. 
ſhould have is uncertain, ko; the Truſtees might fell ſo vey, and he hath 
much as to perkomm the pꝛetedent Cruſt. Noz was it no mern to force 
intended by Sir William that Sir Hugh should ſell. It Conveyance, E- 
Sir Hugh had had the Poſſeſſion with this contingent In⸗ quity ought not to 
tereſt, ft might have gone far ; but Sir Hugh had no ccc em e pro 
poſſeſſion. © Jf Sir Hugh had covenanted the Truſtees vey, but to leave 
ſhould convey, Equity ought not to decree him to pꝛacure 4 8 = 
them to convep, but to leave the Covenantee to his Cove. 
nant at Law; and by the agreement the Payment of the 
Money is intangled, and doth not purſue the Truſt ; and 
Mi. Biſhop could not infozce his Intereſt; noz is the ' 
Deviſee bound to pap the Money, no2 ſhall ſhe take it up 
02 lay it down as ſhe pleaſes. Caſes that reſt in-ÞPzivity Cafes that conſiſt 
are to be carried on in Puvity, and Strangers not to - z are 0 
be ingaged in it. The Heir- comes in as impꝛoper as pci. 
the Dekendant, and that cannot help it. i Vern. 461,472. 

 Wyld. This is a Cale in Equity and in Conſcience, 
and this Court is to help that ſide that hath Conſcience. 

The Caſe is on a Truſt, and that pꝛoper here, and an In ⸗ 

tereſt in a Truſt is in Equity aſſignable oz deviſable. And 4 Fine of Tenant 
if Land be conveyed to Payment of Debts and Legacies, i*<ommon patch 
and what remains to be to the Heir, the Heir may diſpoſe, | | 
and the Fine to Simon Middleton by Henry doth nothing. 

Fo2 it is but the Fine fo2 one Tenant in Common which 

paſſeth but his own Share. Poſſibly a Fine and Mon claim 

map bar in Equity, but not here, foꝛ a Bill was pzeſently 

filed. Motice is all in all in the Caſe; and it is againſt 

good Conſcience. foꝛ Simon Middleton to enjop; and the 

Court muſt judge with Conſcience, and not againſt Con- 

ſcience. Jf this be an Jntereſt it is deviſable ; and it is but Equity prevents 
Citcuity of Ackion to bzing the Heir to revive ; fo ik he Eircviry of action, 
will not execute the Eſtate to the Deviſee, ſhe mult being ©; jock me 
a new Bill againſt him. And concluded, that there ought 

to be a Decree koz the Plaintiffs, but no Action to be but 

of the 76501. to-be-paid by the Defendant, and to con: 

vey fourteen Shares ok the thirty-ſix Shares, and the 

melne Pofits-to go againſt Intereſt. WV lage 

Rainsford concelbed the Plaintiff ought to be relieved, Incereft to be con- 
fo2 Sir Hugh hadanequitable Intereſt that might be tran. dere «5 if gen 
ferted in Equity, tho' it was in its Creation contingent 3 es 2 - 
and we are not to take our Yeaſure as it ſtood in the Creg- che Time of its 
tion, but as it ſtood when the Contract was made with J , 

Hi. Biſhop, and he that maytransfer may covenant, That 


— 


242 Term. Trin. 23 Car. UH. in Canc. 
his Truſtee ſhall do it. And Simon Middleton injurfoufy 
comes in with Notice, and threatens Sir Hugh into 
this Contract, and conceived Biſhop might deviſe, and 
concluded as VVyld did. | | | BY 
The Maſter of the Rolls agreed with Rainsford and 
Wyld, and looked upon the Agreement with Biſhop ta 
be in purſuance of the Trufft, 
Che Low Keeper when he firſt heard this Cauſe, wag 
of Opinion to-difmiſs the Bill; but that was on a Mil. 
take; fo? he did conceive that all the Truftees had con. 
veped to Simon Middleton; whereas it ſeems that Henry 
Middleton (who was but one of the Truſtees) hadconvepey 
to the-ſaid Simon. It is a Cauſe of great Conſequence, 
and the Truſtees were truſted as well foz Sir Hugh ag 
the others, and'conceived the Plaintiffs ought to be re: 
lieved. Biſhop hath the firſt Agreement, and Simon Mid- 
dleton the ſecond, and Equity ought to decree with the 
firſf, and the Fine and Convepance carries no moze from 
Henry than bis fourth Part, and carries Sir Hugh's 
Equity no fatther; and fo decreed, That out of the 
thiee Parts remaining, fourteen Shares of the thirty- 
fir Parts ſhall be conveyed by the ſir Clerks to the Lady 
Cornbury and her Heirs, and no Account of mefne Pꝛo⸗ 
fits, but thoſe to go againſt Jntereff. And as to Ford's 
TUater-Wozk, if ft can be ſevered, it cannot be taken 
into the Decree but if ft cannot, there muff be an A: 
lowance ko; it, and fo it was decreed aceszwingly. And 
whereas the (aid thirty-fir Parts were charged with a 
Rent ok 5001. per Ann. to the Crown in Fee, any 1001. 
per Ann. to Henry Middleton fo; Life; and Sfr Hugh in 
bis Agreement with Biſhop, had covenanted to dilcharge 
the fourteen Shares he had agreed to fell-Biſhop from 
Hard. $7. Con. thoſe Bents, It was farther decreed, that theJlatntiff 
. 20.  Hthould etijoy the fourteen Shares diſcharged of thoſe 
- Rents, and that the other twenty-two Shares ſhorld be 
ſubje# to the Plaititiff's Indemnity therein, notwithſtand- 
ing it was inſiſted, that Sir Hogh's Covenant to dif 
charge the fourteen Shares of thoſe Rents was meerly 
I; perſonal, and did not, no2 could charge the whole Rents 
upon the twenty-two Shares. NY 
See the Caſe in 2 Vern. 431. That the Act of Parliament relating to the New River Com- 
pany, ought to have a liberal ConſtruRion for the Benefit of the City. | 
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CANCELLARIA. 


—— 


The Lord Keeper. 


Waſhborn againſt Downs. December * 


Nye Queſtion was, Ahether a Recovery by 

1 Ceſtuy que Truſt ſhould bar as in a Cafe of an 

Eſtate at Law. 

The Court held clearly, that a Fine of a Ceſtuy que Bu the Fine of « 
Truſt will bar the Eſtate, but not the Remainder over to 2250 que That in 
mother; becauſe a Fine will paſs 02 extingulſhallRight wa be bared. 
02 Title which the Cognizoꝛs have in the Land. But Vida ant. 208 (0211, 
it was doubted, whether by a Recoperp of Ceſtuy que 
Truſt any thing be barred : Foz that if Tenant in Tail 
at Low ſuffer a Recovery, legal Exceptions may be taken 
to it; but if a Recovery may de in Equity, all thofe Ex- 
ceptions are taken away; and os to theCaſe of rich 
and Brown, fol. 49. It was faid, that was without a 
Pꝛecedent; and the Plaintiff in that Caſe doth not rely 
on his Decree; but the Matter Was afterwards com- 
p2omiſed; And it was a Queſtion-tn Bathurſks and Ema- 
ſon's Caſe; and that Caſe was agreed. 

The Court in the pzncipal Cale took Time to adyiſe, The Definition of 
and adviſed the Parties to agree. And in the Debate _ Ferpernity. 
this Caſe, it was ſaid that 4 Petpetyity ig, where if all >; 235, 230, and 
that have Jntereff,'Fopi, and pet Forge? bar o? paſs the the D. of Norfolk's 
Eftate. But if by the Concurrency of an having the _ 

Eftate Tail may 0 it is no Pevpetuſty, 
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Hir Rober Atkins agamſe George Mountague. 


S. c. 1. Ventr. 149, ve RE was a. Trial at Bar touching the Title 
ry Rr? of the Maſter of the Hoſpital of St, Katharine, 
2 Keb. 808, which the Plaintiff claimed by a Gant from the Queen 
Conlozt, that now is; and the Defendant held and en, 
joyed by two Gzants, one from Henrietta Maria, the 
Queen Dawager; another from his Majeſty that now is, 
befoze. his Marriage. 

Upon the Evidence divers Points aroſe. { 
Monaſticon, 2d. 1. The Plaintiff's Title was founded upon the Chatter 
Part 460. of Queen Eleanor, Dowager of H. 3. (which ſee in 

Dugdale) who added to the Endowment of this Hoſpital 


moſt Part of the Poſleſſions, 


Reſervatis nobis & Reginis Angliæ nobis ſuccedentibus 
plenam poteſtatem providendi Magiſtrum, &c. Volumus 
etiam, quod omnes Reginæ nobis ſuccedentes Jus Patro- 

natus 'habeant, &c. 


which was confirmed "IM the n Charters ok E. 2. 
and E. 3. 
2 Keb. 808. 2. Againſt the Foundation of this Title the Defen- 
co. Lit. 8. Princes dant's Counſel obje#ed, That a Limitation of the Patro- 
nage Reginis ſuccedentibus by Charter is void, fo2 ſuch a 
deſultoꝛp kind of Inheritance cannot be limited but by 
Act of Parliament, juſt as the Dutchy of Cornwal was 
by At of Parliament in 11 E. 3. limited to the King's 
eldeſt Son fo? the Time being. 
Difference between But Hale Chief Juſtice and whole C ourt reſolved to the 
an Advonion in ſe contraty; fo2 they took a Difference between an Advow- 
of an Hoſpital nen. (ON in Eſſe and the Patronage of an Hoſpital newlp cre- 
ly created, ated; fo2 the Land o2 an Advowſon, tis true, no deſul⸗ 
top kind of Inheritance can be limited without act ok 
Parliament, becauſe then he who had Right. could not 
always know againſt whom to bztng his Action: But of 
the Patronage of an Hoſpital newly founded there can 
be no precedent Right, and therefoze at the very firſt 
Inſtitution it map be limited as the King pleaſes, like 
the Caſe of a Rent de novo. 
Tho' the ſeveral Patents were pꝛoduͤced on each abe, 
wherein the Malter of the Hoſpital had been granted in Re- 
* yet reſolved by Hale, and the whole Court, that Lon 
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ſuch G2ants were vold: Fo the Paſter of that DHoſpſtal, Maſter” of an Ho. 
when be is ellen in Fee in Right of the Polpital, and .. Frebenda. 
of an Eſtate in Fee nge, Ae can be no Reverſſon glantable in Re. 
to grant. Therefoze this Cle is not to be compared v*#- 


to the Gzant of an Office in Reverſion, but is moze like 


the Wal Th ÞFbehvar 7 4 Donatſve, which * 
be grönked Mm Keperſſon ./ 180 
: 14 Then it was 0 5 the Phatntiff cher tb e. 


fendant's Gꝛant from the Queen Dowager was votd, be- 


cauſe there mas q fo2mer Gant which the 

made to one M;H- wh drags 8 Me 

Time of the Gzant to the Oefendant. The Defendant 

ſhewed that the Gzant to H., Mountague was void, be⸗ | 
cauſe it was Habend* poſf thofrem Str Julius Cæſar, and 1 Vet. 151. 
ſo a co in e ch was held a clear Anſwer. 

4. It was xeſelved, n Patent which grants the Divers: e 
Hiſterſhip ofian pidatzthe Gods arohbt t deb. the Grant of th 
ciſely examined as in a Patent of Land oz other Office; feel, 2 J Pa- 
foz1n this Caſe it is ſufficient, if there be Moos of Na- rent for Land. 
mination only, becauſe the Patentee is notinbythe Patent 
_ but by the oziginal Confitutlon Upon the Foun- 

5- Jt was ſaid by Hale," = ddl dere the Queſtfon 
be touching the-Aateteft bf ern Dowager in the 
E _ 4— 5 * Conſo2t; pet it 
eemed to him that if there be a Queen Dowager a 
Queen Confozt doch ät ide Eime sk the of6| 1 2 
the Hoſpital, the Queen Dowager ſhall pꝛeſent. 
6. If the Dowager's Gzmunt br goon; When there 

Quten Conſogt, it is much mee fo men there is ne 
and il there could pet remain a Sertple, the ing s Gant 
and Confirmation Fears it; fo2 ff there be no Conſmt 1 
Dowager, doubrtels the King's Pietentatian is gaod: And 
this alone is ſuſttient to ſappot the Defennant 's Titie. 

The Plaintiff replied, Chat the King's Pefent ation 
in fuch Caſe was good only by way orf d pſovifona 
Supply untit a Confozt come, and then ws to traſe. 

Mich all the Court denied 5 fox the Maſter by his In 
cambency gains a Fee-ſimple, which cannot be determined 
by the Determination of the Piatntiff 8 Interest; n m8 
the Cafe of the Dutehy of Corawat: It ibe Ang let tör 
Land, the Leate in vorn when the Pune is bozo Butte 
he _ — 2 e in abut! 
Court againſt him, became nonſuited. * 1 m_ 
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8 Af} pl. 29 and 31.. 
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7 he Lord Keeper. . | 
Juſtice Twiſden. 
Slant na "Holford Kauf Holford: Fehr. 9 
A Conveyance can- ÞJIS Cauſe having been foꝛmerly besen, and the 
gain arüeles erl. Plaintitf claiming under Articles of Yarriage 
cept another Con- between her Father and other, whereby in Con 


* pat —＋ fideration of a great Poztion, her Father did agree to 
re Article. © ſettle the Lands in Queſtion on himſelf" and his Wife 
Articles not purſu- ud their Jflue (whoſe Jfſue the Plaintiff is); but tho he 
_ ant. 591105» {fved (ome Pears after, did not execute any Conveyance. 
And the Defendant, being the Plaintiff's Father's Bother, 
claimed byaDeedof Intail made bythe Plaintiff's Father 
ten Pears befoze the Articles (whereby koꝛ Faller ot Jſſue 
Male on his own Body the Lands were limited to the 
Defendant). Jt was directed to a Trial on this Jfſue, CThe- 
ther the Deed, by which the Defendant claimed, was frau- 
Trial of a Deed, Dulent᷑ oz not, and the Defendant to admit the Plafntif a 
whether fraudu- Purchaſer, that the Fraud might come in Jfſue.' A Trial 


lent. was had, and it was found againſt the Plaintiff. 2 
— $1 i L 4 : A 47 | 1797 :2 
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And now koz the Plaintiff it was ptaped there might 


he a new Trial, and that the Defendant might at ſuch 


Crial admit the Plaintiff hay a Conveyance: Foz as it 
{00d upon Articles the Defendant's Convepante could 
not be taken to be fraudulent againſt the Articles, ng- 
thing paſſing in Law thereby, and pet it would de krau⸗ 
dulent again a Convepance, e. 

And therefoze it was inſiſted, the Defendant ought to 
admit the Plaintiff had a Conveyance, tho'not ſuch a one 
ag to bar the Eſtate Tail, yet a Conveyance by Map of 


Leaſe and Releaſe; as if the Plaintiff's Father was ſef3- A voluntary 

veyance is prima 
facie void againſt 
a Purchaſer. 


ed in Fee, and then the Batter of the Fraud would pꝛo⸗ 


N 


perly come in Ilue, which the Court denyed, and ſo dif: 


Con- 


miſſed the Bill. And in the Arguing of this Cauſe, ft wag Vide ant. 59, 100, 


admitted, that every voluntary Conveyance is prima facie 
fraudulent againſt a Conve xance koꝛ Conſider ation. 


Chief NE ag Hales. | 
Fuftice Windham. 


Chaumond Roſcarrick, E ſq; againſt Serjeant 
'Bartort.” *Febraggy 21:70 


AY 12. 10 Jacobi, Charles Roſcarrick on bis Mar- of Equities of Re- 

demption, vide poſt. 
219, 220, 228, 271. 
Ant. 2, 5, 52, 59» 


to Dorothy foz Life, Remainder to the Heirs Bales of 68, 102 


riage with Dorothy his Mike, ſettles the Lands 
in Queſtion (inter alia) on himſelf foz Life, Remainder 


bis own Body; he hath Jſſue Charles ys firſt, and the 
Plaintiff his ſecond Son, and dies; Dorothy marries 
with one Greenvil, and they enter on the Lands in Que ⸗ 
ſtion as the Jointure of Dorothy. "| 
Charles, the Son, 15 Novemb. 


ſion to Greenvil and his CWlife, to the Uſe of Dorothy 
koch Like, Remainder to the Ute of Charles and his Heirs, 


till he fail to pay ſeveral Sums at ſeveral Days, amount · 


ing to 8001. and after Default of Payment of any Sum, 
to Greenvil and ne . 


3301 N 


Ff Atter⸗ 


13 Car. . by Deed, 
Fine and Recoveryfoz 900 1. conveys the Lands in Que- 


103, 170. 


1 Vern. 365, 464. 
2 Chan, R 265. 
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| | 14 Car. 1 8 Charles on his own Markiage 
ttles the Lands in Queſtion, inter alia, te bimteif fc; 
der to. dis firſt and other Sons in Tall, Rewalader 10 
the Plaintiff in Tail. In 1630, Greenvil, agnus hig 
Eſtate which was fo the Security of the 800 l, and was 
 foxeited to the Defendant by the Conſent ot Charles. Jn 
1656. upon 4 Bill exhibited by the Oefeudant in Chan- 
Eat ba gt Charles, It is decreed Charles (hall: pap the 
endant what.i6 due to him, (viz.) 12501, 02 the now 


..__. , Defendant, Plaintiff, in that. Cayſe, to hold agai 
1 Se 40 ce under him. Charles dies wy 
' out Iſſue Ya lives till 1668. then the now 


| Male, Dorot | 
Plaintiff exbibits his Bill to redeem, and alledges that 


5 noni between Charles and the Oefendant, that 
© notwit 

in the Defendant's Hands, and be redeemable upon Pay- 

ment of Puncipal and Inter eſt Pe however that the 

Plaintiff being no Party to that Decree, and Charles 

but Tenant fox Life, that Decree-could;not bind the 

Plaintiff, And as to the Pzetence of an Agreemen tbe, 

tween Charles and the Detendant, that notwithſtanding 

the Decree the Estate auld remain ſtill a-Yo2tgage in 

| the Defendant's Pands, there was no Pꝛook of any ſuch 
Generalwordscan- Agreement 07 Conſent, but only told Charles he would 
not be applied to game ta. an ccount; bit there being Dealings and Ac⸗ 
1 counts between the Defeudgnt and Obarles, it was de- 
clared by the Lord Keeper (who firſt heard this Cauſe in 


July 1674,) That general Clos nat porticula 
0 


de no end of ecree; fait they did, there wol 
de no End of Suſts. 


An old Margage , Til then it was (nfiien con the Plaintiff, chat he being 


aſignedroanother, tg Party ta the Decree was mat bound. thereby, and that 
as « new Mortgage lie Had An Equity to teneem, and. that. the Poainage was 
from the Time of Hot to de taken to he maze, ancient than from the Time of 
the Alignment. the Aﬀtignment to the Defendayt, fa2 that an Accqunt bs 
pp 220, i then Rated. with rend. ann de paid off, there was 
1 Vern. 132. no Account ta de pzecedent to that, and ſg. cent not be 
Vern. 3 y. taken to be eder chan 15 50. and that ſo che Alatatidl 

ought ta he a mitten ta redeem, and the rather, kon that 

the Detendant bay Notice. Cinhich was- ad witten) of the 
Deep. 1.4 Car. 1. by which the-Platutiff clatms. befoje he 
took the Conveyance from Gregnxil;. and whether the 
Plaintiff chould redeem the Lord Keeper doubted, but took 
Time to conſider, , And 

1 | 


e Decree againſt. Charles was by Conſent, and hart 
ſtanding the Decree, it ſhould be ill a Woztgage 
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and now 21 Feb. 1671. this Cauſe was finally head? 
pefore the Lord Keeper, \aflifed with Chief Juſtice Hale, 
M2. Juſtice Wyld and Baron Wyndua m 6 16 
It was inſiſted koꝛ theDefenvant, thePlairitiff was no 1 or 
party to the Deed'of the Baztgage, and that the Deed Poe Kaden 
of 14 Car. 1. by 'which the Plaintiff Chaumond claimed, don is not ro be 
bowbeit it was made in Conſiveration ot Charles his Mar- #voured 
riage, was to Chaumond the Plaintiff purely voluntary, 

and that albeit a voluntary Convepance would paſs an 

Equity of Redemption, yet in this Caſe where the Platn- 

tiff claims an Equity by wap ol 'Jntail, it ought not to be 

countenanced in Equity; foz that the Conſequence of it ; 
would be to make an Equity'of Redemption perpetual. J An Equity of wo 

a Yoztgago? after a Yoztgage'made map maße himlelk den pron feen 

Tenant foz Life of that Equity, with Kemainder in Tal, perperual. 

as here, Remainder ko; Like, &c. which being but a Right 

of Acton, a Right to a Bill in Equity ought not to be ſo 

intailed, and that "this was not ſuch an Inheritance as was 

intailed by the Statute de donis, &c. but being a Right 

of Action veſted in the Father, with Remainder to his firſt} An Equity of Re- 

and other Sons befoze Chaumond, there was no need to dene w iche che 

have made Chaumond Defendant to the'ſatd Decree: Stature. 

And Dorothy who was the Tenant 'fo2 Life lived till 

1668. (o that the Moꝛtgage was all that Time but of a dʒy 

Reverſion, and Margaret the Mike of Charles, who libed 

until very lately, and who had a Title ok Redemption 

precedent to the Plaintiff, did not (eek to redeem. 

Wyndham was of Opinion as this Cale was, that the 

Plaintiff ought not to be admitted to redeem... ' | 

Judge Wyld.' There is no Fraud in the Settlement 
14 Car. 1. and a Decree againſt Tenant fo2 Life will not 
bind him in the Remainder in the Caſe of an Eſtate at 
Lam; and he did not ſee why it ſhould bind in Equity, 
and ſo he conceived the Plaintiff was rellevable. 

Chief Juſtice Hale. By the Gzowth ok Equity on Equf- Note this: ol 1 
ty, the Heart of the Common Law is eaten out, and legal ST * * i" 104 
Settlements are deſtroyed; and was of Opinion, there is _ 
no colour ot a Decree, Jn 14 R. 2. the Parliament would 
not admit of Redemption; but now there is another ſettled 
Courſe ; as far as the Line is given, Man will go; and ik 
an hundred Pears are given, Man will go ſo far, and we-Equicy of Re- 


— — — — 


— —— — 


8 


too far. 


_ transferrable from one to another nom, and pet at Common 


— 


Lab ik he that had the * a Feoffment, - 02 le. 
b | | 2 


know not whither we chall go. AnEquityofRedemption is demprion carried 1 
| 
vied 


> ern wha 8 «Ms 


. gainſt a Peer, Oc. 
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Note, by 1 Fern. i 32, Hied a Fine, be had ertinguiſhed his Cquity: at Law; and 
Thar « Fine an" it hath gone far enough already, and we wt go no further 
bar a Mortgagor of yan Pꝛecedents in the Matter of Equity of Redemption, 
bis Equiry, Le, which hath'too much favour'alreavy ; aht concluve thete 
:69, 27% . Cauſs ſhould be no Decree fox the Plaintiff in reſet of the Any, 
to deny Redempti- quity, and if he will redeem, he muſt come in Time; Ye 
on. Vide ant, 192» ig but juſt to fozecloſe fo2 not coming in Cime : It is 
A Decree to fore- td Deny Redemption it he come not in Time. Aud g 
cloſe Tenant in Jecree to fozecloſe a Tenant in Tail Gall bind his aue in 
Tal ror" hi, un Equity of Redemption, becauſe that is a Right fer yp 
Iſne and the Re- only in a Court of Equity z and ſo mop be here extin. 
mainders. guiſhed z and the Eſtate moved from Charles to the Mont. 
gagee, and not from the Plaintiff ; and Charles wag the 

viſible Poſſeſſo2 and Owner. And it is a great Soze, that 

Mortgagees are but Bailiffs ; and the Limitation to Chau- 

mond was but voluntary, and ſo the Plaintiff's Pjetence 

is not to be ſuppozted againſt a Purchaſer, to ſo a Bozt- 

gagee is ; and here it is made abſolute by the Decree, 

and if there be divers Remainders of the Equity, 'there 

is no Reaſon to make them all Parties. i 

The Lord Keeper concurred with him, and ald he, it 

goes turtent, that if a Boztgage be twenty Pears old, the 

Moztgagee ſhall have no Intereſt on Intereſt: But 

herein he is not ſatisfied, eſpecially in this Caſe, whete 

the Defendant: could not get into Pofſeſion by Reaſon'of 

the Eſtate fo2 Life to Dorothy, who lived tili 1668. any 

was clear of Dpinion that the Plaintiff ought not to be 

A Difference be, admitted to redeem. And made great Difference between 
dde Mortgage com. Parties that come to redeem, who are no Parties tothe 
ing to redeem, and Moztgage, and thoſe that are Parties to the Moztgage, 
CO” And ſo the Bill was diſmiſt. . 


1 Fern. 336. 51 
The Earl of Athol in Scotland againſt the Earl 
of Derby, and the Adminiſtrator of the Com- 
teſs of Derby. 4 


Sequeſtration a, T Ames Earl of Derby Tenant fo2 Life makes a Leaſe 
fo2 one and twenty Pears to his Mite of the Aue of 
Man, fo2 Ptoviſion fo; younger Childzen, and dieß; the 
agrees with the Earl of Althol, on the Marriage of her 
younger Daughter the Lavp Emilia, to give him $0001. 
JPottion, and that he ſhall have the Ille of Man, valued at 
10001]. per Ann. fo five Pears to pay it. n 


vide 222. 


% 


— — mY — — 
Term. Hill. 234 24 Car. IT. in Canc. 221 


of Derby bis Son; the Defendant; oppoled this Leaſe, 
ing made by Tenanr fox Life, and between Baron and 
Feme; but by the Mediation of certain Lozds in Patlia⸗ 
ment, Earl Charles and his Mother cume to a new Agree. 
ment in the Pear 56 Thar the ſhall hade the one Yoiety 
of the Pꝛoſits ok the Jule, and he che other. In 166 f. 
They tame to a nem Agreement, that de ſhould in leu of 
the Agreement pay dis Bother 500 J. per Ann. and in 
the Cloſe of the Deed appoints his Receiver foz the Ille 
of Mat to pap it. All thele Agreements were made by 
the Counteſs on Behalf ot the Eatt of Athol, tb enable 
him to receive the 5000 J. and then the Countels dies. 

Jt was decreed by the Maſter of the Rolls, thattheEarl 
of Athol ſhall have his 5001. againſt the Earl of Derby, 
and his Perſon to be Charged, and the Earl of Athol ſhall 
not be fo2ced to the Ille ok Man, which is the Place og 
nally charged; fo2 by the laſt Agreement he is to pay 
5001. per Ann. abſolutely, and in lieu of the Pꝛoſits, let 
the Earl of Derby make what he will of them; and the 
Appointment of the Receiver to pay it is but direckozp, 
and if the Receiver do not pay it, the Earl muſt. 

Maynard and other of the Plaintiff's Counſel held that The ige of Nan 
the Court could not by any Decree bind the Ille of Man; ago Power 
no2 if they ſhould decree it, could they execute the Decree 
there, it being out-of the Power of any Sheriff. Thep : Rel. Abr. 373. 
alſo held that the Letter of Attozney being determined by r F . 
the Cotinteſs's Death, that the Court would not have 
made a Decree fo2 the Earl, though her Adminiſtratoz 
is Defendant, unleſs in the Caſe of a Barrfage Agree- 
ment, and that it was pzoved thoſe Agreements were 
made on his Behalf, Afterwards Sequeſtration was a. Sequeſtration. 
warded againſt the Earl of Derby. 

Mhereupon a Queſtion aroſe, That Time of Puivi⸗ 
lege a Peer hath (viz.) whether twenty oz ten Days be- 

(02e and after Sefſon of Parliament? 

The Lord Keeper ſent to the Lozd Hollis and others to Privilege of Peers 
adviſe in it, and they pꝛoduced two Owers in the Houſe of in 1 
Lozds, whereby it appeared they declared their Pyivilege „en ic end. 
to commence from the Teſte to the CUrit of Summons 
fo2 their firſt coming to Parliament. And that upon 
every Seſſion and Pꝛozogation their Pziviledge is fo2 
twenty Daps after ſuch Seſſion. And it is fatd in the 
Owers, that it is a ſufficient Time koꝛ them to come from 


all 


* 
4 * 

* 
2 
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all Parts of the Kingdom, and to return, and ate in thole 

TE deſired to tale Notice of le, and ot the Reaſon 
of it. | 

Thoſe Owers are, the one of the 24th of May 1624. 
the other or the 27th ot January 1628. 'entrey into the 
Journal ot the Book of the Lods Pouſe © 

But it is ſaid, the Commons never agreed pereto and | 
therefoze think themſelves not bound by it; 157709 | 


Note; This Sequeſtration was executepactmingty, 
but the Earl of Derby ſoon-after dying, and the Eftite 
being intailed, the Earl of Athol loſt the reſt of bis 


Tife's Poꝛtion. 
Of Sequeſtrations in Chancery, vide ant. 92. poſt. 241. Curſ.. 2 76, 265, "3% and 9 


to 92. 2 Chan. R. 192, 244. 1 Chan. R. 64, 153, 188, 248. 3 Chan. R. 87. 2 Chanc. C. 44, 
46. 1 Vern. 58, 160, 228, 247, 248, 421, 118, 166. 2 Vern. q. New Ca. in Eq. 194. 
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7 is Lord Keeper Finch. 
Hayes againſt wo | 
A Seized tn Ter, veviſeth 60 bis Heft, on Condi Tebußt for Lite 


tion that he pay to e e vie, it Wen ede 

® her oe Li) ken Ward, and on Oels lt, ther 3 

he ſhould enter und raile it; che 0 dee vebiſerh to his 6s rears of « Chargs 

ther fo2 Life, arid afterwards to . Fre, and 44. 5 =... 
dieg; the Mother enters, ihk Gehegen k Ute, and pe 


the Brother habing the Keverion und hel NEE; erh. Chen. 29739, te, 


bits bis Bill to hahe the Bother phy þ 1 tiny 3 Ant. zr. 


the having Patt of the Eſtate i 
It was objected, that the Datigyter ts 
this Bill is quia timet only; nd it muß Weg 
ther may live till the Daughter is at Auf and then - i 
Daughter may enter and raife, and ſo the 1 70 
is the Reverſioner; ſhouln nat be grie ver; Ain dhe MY 
would be vered with vain Suits it any one might be aumit ⸗ 
ted to ſue only quis timet, to event g remote Pomonet © 
But the Court anſwered, that Stiſts aus timet 0 Salt gil tigt in 
were proper in Law and Equity: It's Law ot a Warrat- Fa 22: a 
tia Chartæ in Equity, as where A. grants a Charge of « Vers. 190. 
100 l. per annum in Fee, and deviſeth to B. fo: Life, Re- 
mainder to C. in Fee, and dies C. exhibits his Bill fo 
compel the Tenant 1 Life to pay the Arrears, elſe all will 
all on the Reverſioner z and this bath been decreed; "my 
e 
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by an Adminiftra- . / 
tor ſhall go to his 


N non to the firſt Inteſtate, and claims the Reſiduary Inte- 
e en e elt aud Truſt ofthe Term, and pzays that he may have 


ſeems hard to conceive how an Adminiſtrator can; be 


| < 
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the firſt Cauſe about Contribution was between 

and. . . . where A. hab,mgztgaged the Manon of Gui. 

* 271. ford fo 25c0 l. and then devileth to B. fo Life, the Re. 
1 en %%% mainder to C. in Fee, C. preferred bis Bill to fozce 

Equality is Equity. td Pap his Share of. the Moꝛtgage money; and it wai 

decreed that he ſhould: And there have been twenty Ca. 

fes ſince of the like Nature. So in the pzincipal Cate 

there being a Demurrer to this Bill ko the Cauſes atze. 

ſaid, the Defendant was ordered to anfwer 5 and then 

Sit Jobn Churchil moved, and ſaid fog the Defendant, 

2 — 2 sto that the ſhould pꝛove it was the Intention of the Deulo⸗ 

% 4 -* here that ſhe ſhould pap nothing, which was not anſwer. 

Max 32, & : XK g 
| ed, 'but was admitted to be mater. 


Dye Lord Keeper Finch. 
Butler againſt Bernard. February 24. 


N Adminifirato! makes (takes) a Boztgage of the 
- Inteſtate's Term, and makes A. his Txecuto?, and 
Executor, and not dies; B. takes out Letters of Adminiſtration, de bonis 


A Term aliened 


the Benefit ok Redemption, But the Court decreed 
the Bene lit ok Redemption to A. the Erecuto!, of. the 
firſt Adminiiratoz,. who had altenev the whole Eſtate 
in Law of the Term, and was not poſſeſſed in auter 
droit, noz ot any Part of the Intereſt thereof, but in his 
own Right. and lo it ſhall go to hfs,Executoz, and not 


o + « # 


to B. the Adminiſtratoz.de. bonis non. 


Note; Either this Caſe is not truly ſtated, or the Eq ity thereof is not apparent. For it 
| | efled otherwiſe than in auter droit; ex- 

cept as a Purchaſer, ar otherwiſe veſting the Property. in himſelf; as, be 
A. is indebted to B. as Adminiſtrator to C. on fome Matters of Account between A. and . 
And the Account being ſettled between A. and B. 4. gives B. « Note for 100 J. being the 
Ballance; and then B. dies inteſtate; this 100 J. ſhall go to the Adminiſtrator of B. and not 
to the Adminiſtrator de bonis non of C. the firſt Inteſtate. For here the Accounting together and 
Giving of the Note, makes an Alteration of the Property of the Debt. (1 Vern. 473, 414) 

Quere if it does ſo, in the Caſe ſapra? n 110 3730 
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" The Lord Keeper Finch. 
Colonel Doyly againſt Perfull. October 25. 


HE Wife having aſligned her Term in-Truſt koz The Husband can- 

her ſelf. befoze Marriage, and then the Þugband uo rern of he 
without joyning With the Truſtees, does mozt- Wife in rruſt. 

gage the Truſt,” and the Þusbaud being dead, . the ozt- S 2 Pe 54 ont 

gagee being Plaintiff, exhibits his Bill to have the Lands 7 *** 

conveyed to him, oz that they ſhould redeem; and the | 

Court dilmiſt the Plaintiff's Bill; fo2 fince Queen Eli- 

zabeth's Time it hath been the conſtant Courle of this 

Court to ſet aſide and fruſtrate all Jncumbzances and 

Acts.of the husband upon the Truſt in the Mike's Term, 

and that he ſhall neither charge oꝛ grant it away: And 

tis the common way of P2oceeding fo2 the Jointures of 


- 


Women, to convey a Term in Truſt koz them upon Lor forfeic it for 


: 1 


Martiage, that it may de out ok the Power and Reach Oarlavry or Fe- 


of the Hugband ; neither ſhall he fozfeit it by Dutlawp * 
02 Felonp, ik fo2 Jointure, oz in Purſuance of Atticles 

ok Barttage, oz being the CUife's Term it is aligned 
befoze in Truſt, as here, oz if on other good Conlidera- 


tion it be aſugned. But ff it be an Alignment after , of Aſſign- 
Marriage, by the husband in Truſt fo2 the Tife, this went after Marri- 


is voluntary and fraudulent agatnſt Purchalets; and >” cheklusband. 
this was the-great Exchequer Chamber Caſe. 3 
Og 
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Anno Regis 26 Car. IL 
IN 


CANCELLARTA 


11 a. 4 a 


Davis againſt Curtis 


AVIS Executo) of C. imployed as A Paſter of a 


6, 2 4 
* * Bond 7 Ship by the Eaſt-India Tomyany, covenants 
determined the pa- with them that he ſhould pa a certain Bult'fo2 


rol Agreement. gfyery Cloath carried, &c. in the Ship, and took the 
Defendant to be his Bate, who made an Agreement 
mutatis mutandis, with Davis, and gave a Bond of 301. 
. . fo2 the due Perfozmance of bis Part; but he without 
Mae Fang my Se” Davis's Knowledge carried ſo many Cloaths as the 
Vide ant. 77, 95, 97. Mulſt came to 701. which the Company vedunep out of 
1 Cr. 342 the Pater s Wages, and the 501. "Bond would net 
Mas. £4. 3 fatisry, and therefoze payed Beliet and Ofeovery dt the 
Curſ. Cane. 210. N s Eftate, 
Bill to diſcover Aſ- e Defendant demurred. 1ſt. The Relief of moze 
br der any ar ecurſty by Bond, not pꝛaper in Equity. 2d. That 
Hands, ill was fil, becauſe the Charge in the Bill was not poſitive, 
ee, 4%, and tbe hat Aﬀets, oz that any Goods came to the Darmes 
Notes, ant. 3. Hands ; and ruled in both Points accodingly, 
* Note; Wanne will nat ſuffer an Advantage of a Penalty or Forfeiture w Ms 


Compenſation can made, vide ant. 9 97, Lie, 184. 2 0 A 419. 1 
yet will not relie ve A vital 1 rſcirures, | ant. 9 5. n * 100 Pro 11 
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Cook again Bampfield. May 19. 
| 7 lam Pierce, Pzebend of Rutland. Denham, leaſed teste of « Pre. 
W the Rectozy of R. to Thomas Bampfield, George bis Leatt, and at. 
and Ed ward Bampfield, in Truſt fo; Thomas, who COnvep: ter the Day pays 
ed his Truſt to Sir R. P. but . B. was nd Party, bug te Money, and 
beyond Sea. The Pꝛebend Leſſs? dieth 3 Tiſdel his Suc⸗ takes a Leaſe from 
ceſſoz (on a Durrender to him of the fozmer Leale pio, che Prebend, be 
duced to him, but G. B. ſealed it not, ſo that in Law it bath good Equicy 


was votd againſt C. B.) makes another Leaſe ta Sit R. P. = If the Pre 


fozthiee Lives, which Leaſe mas fag diverſe Pears enjoyed rr 
till all thoſe thzee Lives died. Tiſdel- be(ng dead, Cook con Tete good 
takes a Leaſe of Dancomb, who (ucceeded Tiſdel, fog ga inſt the Sueceſ- 
4001. Fine. George Bampfield comes from * Dea, 228 
and lets on Foot his Title fo2 a third Part. The Mat⸗ 
ter was by Reference put to Arbitration (the Point of 
Ttuſt oꝛ no Truſt being befoze by Direction tried by a 
Aerdid fo2 Cook, that G. B. his Mame was uſed in Teuſt 

foz Thomas) and G. B. having by Trial at Law recovered 

one third Part of the Pꝛemiſſes, the Arbitratozs awarded, 
that G. B. ſhould permit Cook to enjop the ſaid thirn 
Part, paping 16 J. yearly to G. B. during his Lite. G. 3. 
died; the Plaintiff exbibits a new Pill againſt Ed ward B, 
reciting the fozmer, and pzays. Relief. - 10 10) 

Duncomb died, Aſton ſucceeds in the Pꝛebendary ; aud 
befoze the laſt Bill Aſton fo2 120 l. makes a new Leaſe to 
Edward B. fo; thzee Lives, pet in Being. Edward B. was 
bound to Cook that G. B. ſhould perfozm, which in all 
George's Time was on all Sides executed. Aſton te⸗ 
ceived the Rents of Cook after Dancomb's Death : 27 
Novemb. 23 Car. 2. It was decreed that Edward aud 
George B. ſhould pap to Cook all the Profits received, 
deducting the 161. per Annum, and that Ed ward B. ſhould 
aſſign his Leaſe to Cook fo2 thꝛee (uch Lives as he ſhould 
name: And on a Bill of Review this Decree was con- 
ürmed dy the Led Keeper Finch «oth of May inſtant, 
Ellis and Lictleton toncurring. 

The Objecklons againſt the Decree were, Firſt, That the 
Leaſe of Duncomb mas not good in Law, being ol the - 
Whole in Poſſefion and Reverſion, when at the Baking 
thereof George B. was Tenant fo Life for one third Part; 
which was not much denied, and being avoided hy Act of 
Parliament, this Court might not ſupply it; 4 

| g2 Wc. 


Term. Paſch. 26 Car. II in Canc. 
the Succeſſo;: is not bound by any Tranſaction of the 
Account made in the Time of his Pꝛedeceſſoz again 
an Act of Parliament. And it was as free fog Edward B. 

to deal koz an Eſtate with Aſton, the Pꝛebend, ag fo: 
any other Man; and that {f there was any Equitp.to 
luppozt the Leaſe againſt the Leſſee 02 bis Aſſigns, oz 
againſt Duncomb, * Pyedeceſſo2 to Aſton, thas Equity 
ſhould not bind Aſton. Put the Cale, the Leſſee of a Þze- 
bend oz Biſhop chould moztgage his Leaſe, oz Part of 
ft, and after the Day pay the Monep, and then lurren⸗ 
der and take a Leaſe from the Pꝛebend; he hath goon 
Equity againſt the Moztgagee; but ff the Pꝛebend die. 
this Equity ſhall not make the ſecond Leaſe good again 
the Succeſſoz againſt the Statute, which binds all Men, 
and hath no Saving of ſuch Rights of Equity; and 
the Chancelloy may not add to a Statute to maße a 
Saving which the Statute hath not made. An Inkunt 
bound by Statute of Fines, ſhould not have been help'y 
Chance, canes But notwithlanding the Decree was confirmed ; fox 
— as e by the Surrender of Tho. who was Ceſtuy que Truſt, 
1 the Leaſe in Equity was avotded as to the then Pꝛebend; 
Vide ant. 56, 158, and therefoze ſhall never be let on Foot againſt a Suc⸗ 
2 V:rn.58, 431,111, ceſſoz. Duncomb takes 400 I. Fine, and reſigns-when 
714. there tan no moꝛe Fine be made; and Aſton would nom 
ſet on Foot the Statute and a new Fine, which appears 
againſt the Pꝛadice. 9 . e 
The 2d Objectton. The Purchaſer from T. B. vir. 
R. P. took a new Leaſe foz thꝛee Lives, whereby the 
Purchaſer had the full Benefit of his Purchaſe, and 
thoſe new Lives being now all dead, it is no-Reaſon 
that Cook ſhould ſet on Foot the Jntereſ of the old 
The Lord Keeper. No? ſhall Aſton, noz Edward B. 
The Decree was confirmed. © — — Oh 


The Mayor and Aldermen of. London againſt 


Examination after IPO a Commiſſion of Charitable Ales, The 
I en Dueltion on Appeal was, TUhether certain Houſes 
ba b. 2 Were Part of Bridewell, belonging to the City fox Re. 
lief of the Pooz, oz a Part of Dorſet-Houſe; which 
Point was referred to Law to be tried, and mw 1 


report. 
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A. B. a ob 2 an old Mit 0 
eighty: Peats old, who was not diſcovered: till nom, 4 25. 73. 
— unable to travel. Ik the was able to travel che would 72; . PRO 
examined at the Trial; and tho' Publication on Þear- A. 185. 
ing was paſt, vet the-Queſtion being of Freehold, and 77ers 253 
not p2operly rriable at Law, it was Reaſon that te 
Teſtimony chould not be loſt, and-poſſibly the Land there- 
by. The Motion was oppoſed, becauſe of Publication. 
The Lord Keeper. The Rule of. Non-eramining af- 
ter Publication hath; been ſirict in this Point; but the 
Court is the Judge, and the Examiners, here oz by | 
Commiſſion, are miniſterial to the Court; (o he oꝛdered 
a Commiſſion and Examination. a pm 


| Burges againſt Burges. 


Homas Burges, after his Intermarriage with Eliza- Truſt of « Term 
beth Hughs his firſt Tife, by Leaſe and.Releaſe, decreed m_ Rr 
dated 24 July 1669, in Conſideration of his Mike's ſet- man een n 
tling her Lands upon him and his Peirs (which was done ide ant. 8, 9, 33, 
by Fine) conveys. divers Freehold Lands to the Uſe, of 68, 213, Se. 
himſelf fo2 Like; and after his Deceaſe, to the Ale of his 
Nite Elizabeth fo her Lite; and after the Determination 
of the ſaid Eſtates, then to the Ale of the firſt, Son of 
the lald Thomas, on the Body of the ſaid Elizabeth to be 
begotten, and the Heirs of the Body of (uch firſt Son; 
and ko; Default, of ſuch Iſſue, to the Uſe of the 2d, 3d, 
4th, 5th, 6th, 7th, and every other Son and Sons of the 
Body of the ſatd Thomas, on the Body of the (aid Eliza- 
beth to be begotten, ſucceſſively, and the Heirs ok the 
Body of ſuch Son oz Sons; and fo2 Default of ſuch JC: - 
ſue, then if at the Death of the fat Thomas the fafd Eli- 
zabeth ſhall be enſeint with Child, then to the Ale of 
Birth of ſuch after-bozn Child oz Childzen; and if it be a 
Son 02 Sons, then to the Uſe of ſuch Son and Sons, 
and the Hetrs of the Body of ſuch Son and Sons; and 
fo Detault of fuch Jſſire, to the Uſe and Behook of all and 
every the Daughter and Daughters of the lald Thomas 
Burges, on the Body of the ſaid Elizabeth begotten oz to 
be begotten, as well which ſhall be bozn, as which ſhe the 
ſaid Eliz. ſhall be enſeint with at the Time of the Death 
of the ſaid Thomas, and the Þeirs of the Body of ſuch 
| Daughter 


4 
1 
11 
th 

$ 
h 
18 
1 
U 
it 
[1 
1 
1 

4. 
is 
- 
"v7 
A 


=" a = I 


e P — a4 
T r-... 


— = ä ere Swe — 
= = — . — > 8 © 6 
— — — . ̃ ˙dͥU ²˙ wi 8b. —²¹jd!⏑²¼d e 
— = 7 th — —_ —— 2 
= * — ——ũ—6— — — N — * nts 
SI N — . I + < — JE — L & Be.. — 
7 — > —— — - — — — 4006 n= 
Py, \ 12 1 — — — — 
— — — D + 2 
2 — — 2 * n 
—_— - : - - 
_ I", — a EY „ — 
— A v. - 
— * — — — 2 
n —— — I 
2 - 3 — — p 
- | ns — — a 
R : Jon 
* 1 1 . 
- 
A L A 


— — 
I 


— — — R_— — — — —_ 
pd — 72 £ * s * * d - 
A 1 "RY — 

0) Ef ccc 
A - 

3 — — — — 


„ .. en rt rn 


CES = . 
— —ñä4à—ä—3 ũ 2 —ä4ä— 


| 
6 
9 
i 


—— — — 


r ²üA . ⁵— cs — 
— - _— _— 12. 


— 


3 3 — Sy ©: 
; 1 1 
— — — 

£ N 5 £ 


. ——— 2A — 5 b — 2 hs 
= CeS4-<A mv pee. © 5 the : 2 2 — 22 pi 4 
* 223 * 2 — - ” © > © & * 2 
- Tz — 


5 ” * ITS) q = 
— „% —- ——ů ů ů ů ů ů—  —_ — 22 — - ——— _— * 
—_— — * „ ung; 
, — o * > a £ p 
* 8 
— — > - . ew ad. Aaqwty = ws 0 — nay 4x —— 
© l he . * 84 


„ 


—— — — 
— —ę— — 


— ———_—_— . 
2 Et 


— _—_— —— — ORR 
= 1 1 Ft Sn 2 . www _ r 4 
2 2 


my = ——— 
— 
— 4 "Ic 
— 
— * 

—— 2 —— KD — — 
—_—_——— ——— — Wt 
- - * 

* — 


- + 
— — * Lame * = 
— —ê 
rr 

r 

4 — Þ * 

— == 7 
1 4 p * 
2 G 4 
* 0 


| MRS at if a! 


” Az 2 way — —— : 
* —_ "= ＋ . — 2 g ; -— 
rr __ + l 3 * 3 * * 2 Be a 232 — q _— TE — = 
V Ai LS — 8 — * < ” , Fo ne 9 c = 2 * — 
2 — — — r 2 * darts AK Pi FE * nnn nag ny — r 3 
. —_ * 0 3 p r r 


. . eng nth . =—=ngy Lene bonon emer Guts ARA eo mee en . —— 
ym _ _ — mung — — [ww — — > * * 


— TY. AAR 5 ; 
2 rr 
2 * ** r _ * 2 
* 4 % A _ 


: En Ee ee 
 —— — — — 
* * 
* 


— 9 ·˙· 5 . „ r m —— — 


n K 


230 Term. Paſch. 26 Car. II. in Cane, 


Dogberr a6v/Dinighters/y und en Wait of Weh Ive 
tio the aſe ot the right Heirs of Thomas and Elizabeth 


for eber. 

Thomas Burges bing likewiſe polſeſey of other Lands 
two Leaſes fo: Nitiery-nine Pears; drteritiinableupo 
tet Lives, by an other Deed bearing Dute with "the 

Me as. 8, 5, 2, COW mentidned Deed of Settlement, fox the Conſidera. 
68, 213, Sr. ld. tion herein — 1 aflign the ſaid Ledlehgth 
Poſt. 255. Lanys te Skinner and Clatk; two of the Defendants, 
in Tru, to the ſeveral Intents and Purpoſes, and fo) 
the Aſes which are Amited and vectarev of and concert, 
lug the cald Lands bf Juhetitance of the (aid Thomas 
Burges, in and by the ſald Jadentuce, bearing even Date 
with the ſald Deed and Aſſignment. 

Thomas Burges had no Son by the ſaip Elizabeth, but 
had one Daughter, which is now the Defendant Eliza. 
beth, who was alive at the Time of the Baking of the 
laid Indenture, being 21 Dec. 1688. — — coke Burges fur. 
vived, and after married Urſula i ſecond TUife by t whom 

de had Jute two Sens and one Daughter, ind died In- 
0 190 on 805 A ge is Adininiftratrir. 


per the Cty ot the ſd Leaſes doth be. 
610 to Cr DARE 


NM. Adininiſtratriy# 
| lon After this Catiſe * 152 885 Low Keeper Finch 
po took Na to cotifider it, 15 e that the Limf: 


tion (betauſe it was a remote N tended to 6 


Term being a = 
mote Truſt, x 
tending to a 2 
peruity, void. 


Perpetuity) to the Defendant Eli as Daughter 
of Thomas Burges, was a vord Lithitation ; and on Þ. 
Reaſon decreed d thi two Leaſes to the Plainrier, 1. d. 
miniſtratrix to Thomas Burges. 
erpetuities, a i n of *; Cal Oban, 
45 65 1. N "2g. _ ' = 2 N. is Th a 
95s 5 44 


= 1 » % 4 4 : hs P 
— 0 1 N 


— July z. 


* 
5s, 


only ut ſupra, 
Jurisdidton. BY the Lo Keeper. 


thereto, by the Lund Reener. 


260, 2% 2 Chanc. Cala 4 sse 0 2 


Bond, Oath mut be made of fuch Loſs, a 
- that ſuch Loſs:is that which intitles the Court to vn 1 
Jurisdidon of the Cauſe, elſe the Party has his Reme- 1. m—_— the Caſes 
by at Law, No Oath is required of Loſs of them, but chers cited f: 292. 
where the Dath doch intitle the Court to 


CANCELLARIA. 


F the "Bill erhibited be ed on the Lotz of A here Oath muſt 


becaifle be made of che 


Organ againſt Girdiner, July 2. 


3 


of a Deed, 


A® Dugin Bil te mne a Decree -of Lands rng illeo 
agalnd a Purchaſer, woc claitied under Parties again a Purchs- 
bound by that Decree, alen ann 3 te? Parties Found 


thereby. 


The Reaſon ſeems for that he had erde ofh Term of the Decree. Vide poſts 


— = "ou 
— 2 8 „ Yy 

- —.— c - 
— * 3 e 


.. ER. oi a " 
7 p CY - 4 by 
_ 8 = 
— —ũ— ñ—j4 —— 22 . — 
2 4 
SDS r — 
* — 5 * — 
” — — - _ ” » % 
= ſw. 1 o TIL. a — 


— —— — — 
3 
- 2 * * + 
- \ — <. 
— a 4 


Ant. 169, 170» 
2 Chanc. Caf. 73, 7. 


ing totheirCuſtom 
allowed here. 
Vide poſt. 238. 


Plea. 
Notice. 


intermeddle with. 


Commiſſioners of 
- Sewers and Com 

miſſioners of Bank- 
rupt. Ant. 19, 71. 


97 275, 307. 


Aſſignment of ond 


in Holland, accord- two others, Maſcal an 


* A . 
” 35 9 0 
P :, . 
. 
* "4 » » % — 
7 


Sewers Accounts 
Chancery will not 


vate Perſons, but 
the Court cannot determine. 


Aſhcomb's 'C aſe. July 15. 


'HE_Bill was exhtbited by the Plaintiff, a fee 
” Covert and her Friends, ageing her Husband and 
177 The Cale was, Chat the 

„Plaintiff being a Dutch Woman bzought 40001. Pq. 

. tfon to her Hugsband, who agreed with her betoze Par. 
riage to leave a compleat- Maintenance koz ber Self and 
her Children, 'not erpiefſing what 3 the Marriage took 
Effect, but he declining fn Eſtate, her Friends called on 
him; and he thereupon aligned certain Bonds, wherein 
M. was bound to him; and a Letter of Attozney wag 
made after to S. to receive the Money upon the Bonds, 
who reteived the Money of him. The Bill was to have 
the Boney from M. and 8. 

Mo/aſcal by Plea ſets foꝛth the Payment to S. and that 
he had no Notice of the Afſignment-of the Bonds. And 
this was allowed a good [lea fo2 Maſcal. But S. pleaded 
a Letter of Attozney, and Payment to him on good Con- 
ſideration, but did not deny Notice; and therefoze his 


Plea diſallowed, and the Agreement and AMgnment ck 
. «the Debt in Holland; where ſuch! Agreement between 


Pusband and (Uife, and ſuch! Alignment of Bonds are 


a" -8o0b,ndebep one be allowed bete, by the: Lore mere. 


hw. July 15. 
142 4 1 

Bill exhibited to babe an Account dere af ons 
callected by Authozitp ok 'Commiſſioners; of Sew- 


1 QI} 36! 


92 205. 8] "An 


3.9 


—_ 


V: 


Difterence berween ers diſmiſt by the Lon Keeper ;- foz'the Commiſſioners 


are to fake the e Account, not the Chancery. . Other- 
- wiſe in Cate of fog 0 Authozity in Caſe, of Com- 
miſſionet S of pF {02. there. it is concerning pꝛi⸗ 


r the Publick; and it was in 
vatn to take Accounts in that Fog in Queſtfon. which 
And altho' objeded, that 
a Diſcovery is pꝛoper here, pet the Bill was dilmiſt on 
Demurrer. 


King 


_Y 


in 


r = 


Term. I rin. 26 Car. II. 


Canc. 


King againf/ Brownlow. July 21. 
Bill was exhibited in Chancery concerning Titheg Matrets formerly 
and Bounds of! a Pari, which proceeden td Anſider 9croouer nor es 
and Replication. Then he exhibited another Bill in the be examined here. 
Exchequer, and there CUitneſſes were eranifned; and ait for Tiches. 
now p2oceeds again in Chancery, and replies. The De⸗ 


fendandant pleaded yop Brock ogy and. Examination . .;, 73. poſt 
in the Exchequer, and ruled good aß to Examination of 235, 229. | 
the lame Matters, which being examined to there, were %% 96. =: + 
not to be examined in Chancery. ii 


Of Suits in Chancery touching Tithes, vide ant. 185. peſt. 272, 282. 1 Vern. 60, 185. 
2 Vern. 46. New Caſes in Equity 117. Curſ. Canc. 40. 2 Chan. Ca. 32, 237. 1 Chan. R. 25. 
'Tis True in 4 Car. 1. 8 Bill in Chancery for maintaining & Modus Decimandi was diſmiſt, 
as being a Matter proper. for the Common Law or Eccleſiaſtical Court, 1 Chayc. K. 27. 
Bur divers Precedents were before that Time of the like Bills retain'd and decreed in this 
Court, (vide ibid, 25.) and it is now become an efſtabliſh'd Practice. 
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Norcliff and his Wife againſt Worſley. 


DHERE was Thomas Worſley, Beſail, Thomas 
le Ayle, Thomas le Pere and Thomas le Fitz. 
— — 5 Thomas Gzeat Gand father, in Conſideration of 
the Agreement of 800 I. and Marriage of the Gꝛand father with Wood, 
pls Farher g. . cobenants to make a Settlement of the Mano; of, &. 
12 45 64, to Thomas le Ayle and Wood, whom he was to mat⸗ 
78, 24). ry, ko; Jointure fo2 the Nike and the peirs ales of 
Thomas by his ſaid Mife. Thomas, the Gand father, 
within one Pear died, Thomas, the Father, then in ventre 
ſa mere. N 9 
5 Car. 1. Elizabeth, the TUife of Thomas deceaſed, 
obtains a Decree againſt the Beſail koz the Lands, 
ko Perfozmance of the Articles both fo2 her Celf and 
Son, Father of the now Defendant. Thomas, the Fa- 
ther, 1652. obtains a Decree to the Effect of the t02- 
mer: Jt let out, that Thomas Beſlatil after the Articles, 
and firſt Bill and ſecond Bill, made voluntary Con- 
vepances of the Lands, whereby he had lettled them 
ſo as the Eſtate in Law was now in Elizabeth and 
the Son of John his ſecond Son, under Power of 
Revocation by Deed, and died after. Thomas, the Fa- 
ther, on Marriage with Penelope his ſecond og — 
| | k 


An Intail in Equi- 
ty (not in Law) 


W -: 


fp | 


, 


Term. Mich. 26 Car: II. in Cane. 2357 


then having Jllue the Defendant Thomas by his firſt 
CUlife, and inhetitable to the Tpecial Intath, agreed (as 
tis alledged) to ſettie the Land on his ſecond (Wife and 
their Þeirs by her; and pending the Suit, Elizabeth 
conveyed away the Lands to Thomas the Defendant. 
Thomas, the Father, being dead, Penelope, his Midow, 
and her ſecond: pusband, erhibit a Bill to pave the 
Lands ſettled on her fo2 Like, viz 300 l. per Annum, 
Part thereof, and to have: other Part thereof liable to 
Debts ; fo2 Thomas, the Father of the Defendant, hav 
ſo oꝛdained by his Ulli in Ariting. After Publication 
in this Cauſe, Thomas the Son, exhibits his Bill agatuſt 
Norcliff and his Mike, grounded on an Agreement by 
Penelope with Thomas to accept of certain Lands, Part 
of the Lands in Queſtion, of 100 l. per Annum in lieu 
of Jointure, Dower, and all Demands, which was 
executed ſeven Years by Enjoyment by Penelope. | 

Two Queſttons arole. 1. Whether the Agreement of 2. If an Agree- 
Thomas, the Father, to ſettle the Lands, &c: on his ment, of the. a- 
ſecond CUife, did bind Thomas, the Son, by Reaſon Settlement fill 
that he was intitled in Equity to an Eſtate Tail in the bind the Iſſue in 


— 
s 

= 

nt 


_—_ 


Land; and therefoze ſhould not be bound by his Father's Fei by former 


Venter. 


Agreement? Foz if the Land had been ſettled'tn Tail, sce 1 Ver». 198, 
it could not bind the Iſſue, and the Right of an Eſtate 203.298, 299, 433. 
Tail is deſcended on him: And the Plaintiff ſued fo2 her 7” ½, 93, 448, 
Jointure raiſed on Equity ; but it is a punp Equity to 482, 459,571, 702, 
Thomas the Gzand-chily. The Conſiderations are on ©* 

both Sides the ſame, viz. Barriage-Agreement and Po2- 

tion; only the Defendant Thomas infiſted; that his A- 

greement, by which he claims, was in general Terms 

fo; Lands of 3ool. per Annum, and not fo2 Lands in 

Queſtion particularly. And alſo if it were fo2 ſome of 

the Lands by particular Mames, with Covenant that 

thoſe Particulars were 3001, per Annum, ik ſuch Agree- 

ment did bind as to the Particulars, pet the Covenant 

fo2 the Aalue, no2 the Mill did not bind the other Lands 

ſo as to have the Ualue ſupplied out of the other Lands 

agreed to be entailed. And though if the Lands had 

been intatled, though the Father might have cut oft 

the Intail by Fine and Recovery, yet without Fine oz 

Recovery they could not; and there is na Fine, &c. 


noꝛ any Attempt 02 Pꝛoceedings towards levying a Fine 
02 Recovery, | / 
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236 Term. Mich. 26 Car; II. in Cane: 
Aàs to this Point the Lozd Keeper Finch gane no Re. 

ſolution; but ſaid, be conceived a Difference in the 

Cale, viz. Mhether Penelope's Agreement” was in ge. 

neral fo2 Lands of 300 J. per Annum, 02 particular; 
and, if particularly relating to the Lands in Queſti 
CU hether ſo much was mentioned as amounted to 3001. 
per Annum, 02, which in Effect is the lame? Whether 
it were not foꝛ 300 l. per Annum Lands, Part ot the 
Lands foꝛmeriy agreed by the Gzeat' Gzand-father ta be 
intalled, oz in general kozꝛ 300 1. per Annum Lands, 
without Relation to the Lands ut ſupra; by the Gꝛeat 
Gand father to be intatled. And therekoze there was 


much Diſpute as to the Fact in that Point. 
But the Lord Keeper tho' he was not poſitive in the 

main Point, pet ſaid that as to the Agreement by the 

Father, whether to be avoided by the Son, now Defen: 

dant, that in caſe the Lands had been intailed de facto, 

where Equity cre- AND agreed no Agreement could bind-the'Jflue without 
ares the Eſtate, it Fife: 02 Recovery, oz other legal Bat; pet he ſaid: the 
ſhall be guided by Agreement to intall was not an Jntatl 5 and though it 
2 Vern. 671. raiſed an Equity againſt him that made it, pet that E- 
9 255, 294- Quity is a Creature of this Court to be governed us 
b Ven % Conſcience diretts by this Court: And ſaid the Statute 
Hard. 96. de donis was an ambitious At in Favour of the Logs 
LHR 299: againſt the King; and fo2 that vouched the Lo2d Elſe- 
Roll. Abr. 379. mere. But -befo2e he had (aid this, there were ſome Ps. 
ple 7. , arg of Agreement: And at length the Caſe was com⸗ 
; poſed, $21) 11100 
There wag a ſecond Point, which, ik fully pzoved, muſt 
have ended the Cauſe, (viz.) the Agreement by Penelope, 
ut ſupra, But a Diſpute aroſe about the Pꝛoof, The- 
ther the CUttneſs that proved the Agreement could be 
read? Foz the Agreement was not ſet fozth in the An: 
ſwer to Penelope's Bill, but was pꝛoved in that Caule; 

and ft was ſet fozth in the Bill againſt Penelope and her 

Pusband, but no Pꝛook thereof in that Cauſe ; ſo it was 

p20ved in one, and ſet fo2th in another Cauſe, Toſalve 

which Defet, the Defendant Thomas moved, and had an 

Depoſitions read in Pꝛdet, that the Depolitions in either Cauſe might be 
2 , uſed in both, which Ozder was after Publication in the 
Hard. 190. firſt Cauſe, wherein the P2oof was made; but befoze 
Ant. 25, 13, 233» Publication in the ſecond Cauſe ; ſo as the Defendant 
* in that Cauſe had the Advantage, having the Liberty to 
ſee what was produced againſt them, and had Liberty to 

examine. Sik 

I 
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- 


r 


9 1 ny" PEI. 


Term Mich. 26 Car. II. in Canc. 


OT" 7" 


I” „ — 


- 


——: — K w ̃ ——ññ—᷑ —a—kꝑ—4—— i: 


on Jobn/Charchil who Wag at Counlel foz the, De: | 
kendant Thomas, plelped; that they could nat be read by 


bis Ellent, But, 4g my ene g 0. no Pꝛeiudice 


to the Defendant, being warned by the Onder, and might 
examine in the ſecond: Cauſe. the Pꝛopoſals of 
compounding the Cauſe took off all Debates. | 


10 # T3774 rat 2 | 
Nota; The Defetivant Worley had a ſubſequent ©1- 
der, (ſaving all Exceptions, Sc e. 


« 
* = 


. n iii 2 12239 
Prat aguinſt Taylor. 
ÞE-Bill was to have an Account of ſeuetal Sum Frivilees. . . 
of Boney, which the Dekendant a Fellow ol Exeter Univerdey med. dhe 
College in Oxford, Tutoz to the Plaintik s Son, re- Chancellor puts in 
ceived towarvs'the neceſſary Occaſtons'of' her Son. bi Claim of Pri- 
The'Chancelloy0f Oxford, by Jnffrument/fa Writing, diaafloss a. 
ſet fozth the Puivilege of the Univerſity Charters, and Vide ant. 41, 221. 
Confirmation, &c. by Act of Parliament: And the De: 3 . 22-35, 21+ 
fendant was a Scholar, and Reſident, and that they 
had a Court of Equity, and pꝛaped that Taylor might 


did not allow the Claim, and ſaid, 


\ 


o 


The Low Keeper 
that Cognizance of Pleas in Equity could not be grant- 
ed, though Pꝛecedents were ſhewn of the ſame Claim al- 
lowed in Time ok Queen Elizabeth, pe asked, if any 
could be ſhewn in the Loꝛd Elſemere o2 Coventry's Time, 
but none could be hewn. And thereupon diſallowed the 
Claim, ſaying it muſt be put in by way of Plea. But 
withal declared it ſhould not be on Dath, but it ould 
be ſufficient to aver the Defendant a Scholar, Reſident, 

& c. without Oath z and ſo he ſaid it ſhould be fn caſe of 
Dutlawzy pleaded, the Defendant ſhould. not be put to Outlavry and Pri- 
aver the Plea on Oath, but without Dath. _ vilege pleadedwith- 


our Oath: 


Bluet, a Dane, 75 Bampfield and others; 
Merchants of Denmark. 


O be relieved againſt Aﬀions of Treſpaſs, fo2 ſeiſing vin digit by Sen- 

1 their Goods in the Jfland of, &c. on the Pꝛetence 828328 

of breaking an Inhibition of the King ol Denmark, where- 9 
as by Articles of Alliance, between the Crown ok England 


and 
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238 Term. Mich. 26 Car. II. in Cano, 


Fo = Denmark, tree Etude was allowed to all Engi in 

all Pozts of the Kitigdom ok Denmark, whereof the 
Inland Was a Pozt. But in tegard Sentence Was 91 
ven in the Court there koꝛ the Fe on the kan 
the Bill Was dikuntk. 1 — _ l 8 


* "x 3-4 174 


Contempt diſchar- Pasa iſſued til oncctinnititn's was returned. Then 
ged by a general came the General Pardon. 
141: G17: Chan. : The Defendant appeared-and'demutred. 
to 95, 242, 263, The Plaintiſt moved to ſet adde the Demurrer ; ko; 
463. 1 tho' the Contempt was pardoned,! det the Delay was 
3 Chaxc- R123 ng leis tothe Plaintiff. —- i Jo 
1 Vern, 187. The Low Keeper. As to the Contempt, the Defendant 
ſtands rectus in Curia, and conſequently all Contempts 
are likewiſe pardoned. Theretoze proceed on menen 


4 


Anonymus. N ovember 355 


A Rule, that ifa He Low Keeper declared to: s Rule, That ff after 
1 KT. Pꝛoceſs of Contempt, the Defendant put in an 
wall ge on where Infuffitlent Anſwer, and ſo reported, the Platnitiff ſhould 
it was before. not as fozmerly begin with Pꝛocels at the Subpcena, but 
cu. Cane. 11 5,116. ſhould go on to the Attachment with Pzoclamatton and 


other P2oceſs, as if the Anſwer had not been put in. 


Vide ant. 66. After four inſuthcient Anſwers, the Defendant examined on Interrogatorics, 
and poſt. 279. 


Cox againſt Quantock. November I9. 


Mas. Eq. pag. 16. Te Teſtatoꝛ had two Executoꝛs, and deviſeth to 


1 them reſiduum bonorum, &c. after the Debts and 
eg nt 700 * Legacies paid; one of them died, his Adminiſtratoꝛ ſued 
{. bonown, 95" 2 the lut bibing Executoꝛ to have Molety of the Surpluſage. 
miniſtrator ſues the The Cauſe came to a Hearing. The Detendant in⸗ 
ſurviving Execu'®” ſiſted that the Executoꝛs were joint Deviſees, and took 
A Deviſe to two the Reſidue as Legatees, not as joint Executozs. 
Legarees equal, if The Low Keeper decreed fo2 the Plaintiff, fo; fn caſe 
Wes of Executoꝛs the Teſtatoꝛ intended an equal Share to his 
Erecutozs ; and by Chief Juſtice Roll's Advice it was de⸗ 
creed, That where a Deviſe was to two equally, notwith⸗ 


_— ſtanding 


* 
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fandirig which t caow Equally, the Diviſees dete jottz + 5 e 
pet the Intention pzevents the Siitvibozſhip. N age; 1 . 
The Cauſe was diſputed; but to the Diſlatisfa#fon of 46. 

the Bar decreed, Fo2 where the Intention is lecret and 52. 5 
not declared, the ſectet Intent muſt give =P tothe legal {74 4 
Intent. And if an Adminiſtratoz, then an — 
de bonis non muſt * it. ql ene 1 


10 


Chalfont ain Olen November . 


7 . + ? 
{1493 Wit), 


\_ Termoz Gunts the Eſiate in Truſt fo2 bimſelc fo2 Contingent Re- 
Life, and after fo2 his Mike fo2-Life, and after to 9 reg. 
their Child 01 Childzen fo2 their Lives, and alter to J. S. „ 53 
and whether the Truſt to J. S. were good; the Lozp Keeper 
took Time to advile, and now delivered his Opinion that 
it was good. But if it had been to the Peirs of their 
Vodies, it had not been a good Truſt after ſuch Limita - 
tion to any other. Pe ſaid that in this and the like Caſes 
the Chancery altered the Law; fo2 at Common Law 'cill 
Weldon's Caſe in Plowden's Commentaries Judgment 
was given again theLimitationy by Deviſe fo a Term 
to one koz Life, the Kemainder to another, and ſo over. Perpeiuity, odr an. 
But the Chaucerp derteed theſe Limitations good. But 3, 83 
if it be in ſuch manner as to make e Perpetuity, oe : 
may wal dals n 10 nene 9 0 85 


p * 


Negus Kain Rete N ovemblr * 


Ettiplace, Tenant fo? Life of a Rettopy ir in the Right Bond to pay an A- 
of his Wife, demiſcth the ſame to the Plaintiff fo sreement, and a. 
21 Pears, at 100 l. Rent, papable at Lady-day aun Micha- dennpuify him, re- 
elmas; a Forthtihbe' foe MieBactins the lite died ; the lieved againſt che 
Tenant ſent to Fettiplace Notice thereof; Fertiplace and — — Lox 
the Pldintiff tame to an 
gave 'Botid toFettiplice to pap 851: (Michzelmas Rent) 189, 234 
to Fettiplace, | ad Fertiplace agteed to ſave Hm batmlels 
againſt all others/ro? that Rent; and Negüs edt (ties 
to de relteven agatutt the Bond, vecatiſe nd Rent was due, 


and no Conſidetutton fe: the Bond; and had a Decree 


againſt the Bond, ehe 92. Artdjney objected; and pre 
it, that there was nd Frotid, and the whole Eruth was 
known; and it -wag'm foto Conſcientiz. And the Cenant 


having 
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r. 1 II. in Ga 
| 4 OO baving taken. all the Summer. Profit, Hould -pay 10 
N 1 74 Win * bo We P2614 eee e 


j T4: 7 0 4311 + 5 
ny | N Ph 
Gay Kain if applecn. November 26. 
Paraphernalia. n t. — pusband debileth tze Jewels wöith bits 


2 Vern, 83, - Paraphernalia of bis Wife, and died. Decreed 


to the TUike. ö LE 437% 

2. The Pusband deviſed his Goods to be ſold fo? raffing 
of Poztions to be paid to his Daughters at their 9 — 
ok eighteen oz Marriage, and that the ſame be 8 * 
ol his Rents, Jſſues and Pꝛoſits of his Leaſe Lands, it 
the Goods were not ſufficient, and the reſt after Sale and 
Profits: ok the Goods and Leaſes, as afozefaid; to other 
Ales. One Siſter was paid, the other comes of Age; the 
A Truſt to raiſe Goods were hot ſaffictent. The Diſpute was, TAhether 
2 of ag im- the Leaſes might be fold? Fo upon thele Cales they are 
ee not to be fold z the Rents and Pꝛofits are liable. 
Bene and Sie The Low Reeper. In the Lord Cornbury's'Taſe ſt was 
28 Fan. 27 Car. :. Decreed; That the Devile of Pꝛoſits gave Power to fell, 
3 40% Otherwile ik it de of the Annual Piofits. A Devile of 
begs the Pyofits'is'a Devile'of the Land; and the Father'vib 
us much intend a Proviſion fo? bis Datighters a9 fo2 his 
Son. And J tate the Dicference where the Devile (9 of 
the Pꝛofits of a Chattel'Lecſe, and where of Lands, us 
in this Cale, Foz if he had not directed a Sale, the 
Leaſes had been liable to the Poztions, and ſo the affit- 
mutive Moꝛds ſhall not bear a OSS _— ming 

the Sale of the Leaſe Lands. * 


1 


e 


1 1 810 IB . . 
-Bokehthann Peer? Wera Decenpef + 


\ *. 4 bi C8 


ance by Tenant in 


Tail ſupplied. made a Settlement of divers Lands ann Manoꝛs, 
Vide ant. 104, 1 60, inter al. Stockmaſh, which Eſtates veſcended to Sir Henry 
161. his Son, in Tail. Sir Henry in Conſideration of a Mat- 
riage to be had between Wiſeman his Son and Grace 
Davies, makes a Deed of Feoffment, to the Aſe of himſelf 
fo; Life, the Remainder to Wiſeman fo2 Life, the Remain- 
der to the ſirſt, ſecond, and other Sons by Grace, This 


. is indozſep generally wert made to J. 8. ap- 
pointed 


Defective Convey- E Dmund 1 the Plalutik a Seat Gzany-facher, 


* 


— 


Term. Mich. 26 Car. II. in 
pointed by Paul Dawes the Feoffee thereto, Che Mar ⸗ 
tiage takes Effett, Wiſeman and Grace have Jſſie Yen- -· 
ry Walſingham, Paul the Plaintitf, and Hugh the De- 
fendant, and ſir other Sons. Sir Henry akter levies 
a Fine to Walſingham then his eldeſt Son; and this 
was to the Uſe of: Sir flenry and his Heirs, Walſing- 
ham dies, and he conbeys the Mano and Seigniop ta 
the Defendant, the kourth Son ot Stockmaſh only, and 
dies. The Defendant enters, ſuppoſing that Livery 
was not well given, becauſe-the: Letter of Attozney to 
take Livery was loft, as he ſuppoſed. d. 1 
Lond -Keeper:decreed,/ 1. Chat the Letter of Attorney ad Livery op 
ſhould be ſupplied, and Livery admitted; tho' it was ob- ed in Equity. 
jecked, that this was in Effen to decree a'Diſcontinuance, 77 n 104, 16, 
which is a Urong and an unlawkul ac, and that it was, there cited. 

2d. To aſſiſt a Remainder Man in Tail in a third Re- OY 
mainder (fo2 he was the third Son) againg a legal Fine : bn. z 50. 
of his Father, Tenant in Tail, and whole Pine was 1 Lev. 238. 
a Bar to him in Law. And alfo againſt the Acceptance 
of the Fine by Walſingham, who joined with Sir Hen⸗ 
ry, who had Power by the Recovery to habe barred the 
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Cane, 241 
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43 104, 10. 


1 


* 


Eſtate ok the Plaintiff. C 

But to this laſt the Lozd Keeper ſaid. The Gzandfa- 
ther might have the Conveyance made by himſelf. in his 
own Hand; and it is apparently ſo, fo2 he recites in that 
Deed that he was Tenant in Tall, and he recites not 
the Feoffment made by himſelk. 


Crofts againſt Wortley. December 9. 


Fozmer Bill depending was pleaded in Bar of a Plea of « former 
ſecond: But though both Bills were of the ſame eee Ke yer 
Matter and Effect, the latter had ſome new Matter. Bill. 
Oꝛdered, That being the Plea was good, the Plain⸗ en. 332. 
tiff ſhould pay the uſual Coſts of a [lea allowed. But 
the Defendant to anſwer the ſecond Bill, and the fozmer 


Bill dilmiſt with 20s. Coſts. 


Anonymus. 1. Sequeſtration a- 


gainſt the Heir. 


pere was a Decree fo2 50001. on Account againſt 2. Purchaſers wich 


Power to revoke. 


the Father in Execution, whereof the Pyoceſs was „e e 
carried to a * Sequeſtration of the Lands, which the Ava; ky 


Father had at the Time of the Decree, and lettled on ance. F. 345: 
x | f Debate a ant. 220,221, 


2 Caſes Chanc. 30. 
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Debate on the peir of the Father, though de alſo mane 
_ Tige thereto by Convepance made to the Father, 
The'Queſtion grew, CUhether the Convepance was 
revokabtie, oz not? Foz if it were revokable the Lon 
Keeper would keep on the Sequeſtration, though 
Detree was not fo2 Lands, but fo; perſonal Duty. g 
on pꝛoducing ſeveral Conveyances, the Caſe was, 4 — 
befoze the Suit, about 1663. the Father ſettled the Lands 
voluntarily on bimſelf ko Life, the Remainder to his 
Son, with Remainder over; P?2ovided he might by 
Deed revoke thoſe Uſes ; but it was now further inſig. 
ed, (viz.) there was not expꝛeſs Power to limit other v2 
new (ſes, but only to revoke. Afterwards, and be. 
foe the Decree 02 Bill, the Father revokes the fomner 
Ales, and by the lame Deed limits an Eſtate to his 
Son; Jn which ſecond Deed there is no Power of Re- 
vocation z. but though it was voluntary and fo2 natural 
Aﬀettion, was ablolute. 
Limitation of ew The Queſtton was, It the Limitation of new Ales 
wehe Pover being was good, the expzeſs Power in the firſt Deed being 
only to revoke, Op to reboke, 
= . The Lo Keeper declared his Opinion clearly that it 
* Ef. c. rr. was, and therefore diſchargev the Sequeſtration. 


Where the ſtrict Words of a Power may be inlarged in Equity. 1 Vern. 85. 2 Vern. $0, 
376, 379, 528, 531, N. 1 Chan. Rep. 183, 185, 266, 283. New 
35, 176, 114, 240. Poſt. 264. 2 Vent. 350. 2 Chan. Rep. 212. 2 


» Ca. 11, 12. Ant. 10, 23, 
Ca. 29, 30, 87, Sr. 
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| 2501 39 191559000039 207 100 | 
Sir James Bellingham, het of Sir 0 1 
on of Allen Kale againſt Elizabeti bann 


Lowther, , .. Agnes, Sir ohn Went: 


worth. 14. Jankiry. L 674 


an 11 the Gzandfather of the Plaintiff, Defeſtive Surren. 
ſettled. certain Freehold Lands in Weſtmor: 1 
land to the Uſe of himſelt᷑ fo Life, the Kemain- * 2 247, 261. 
der to Henry bis Son, and the Heirs Bales of bis Bodp, N. B. New Caſes in 

the Remainder to Allen his ſecond Son, and the Peirs Equity 19 

ales of his Body, the Remainder to bis own Heirs ; 
and covenanted to ſettle Copyhold Lands in the ſame 

Manner; and died 10 Jac. The Freehold was ſettled, 
but non conſtat the Copyhold mere; but Sir Henry fur- 

rendzed to the Ale ok him and his Sequel. 
1649. Sir Henry having ſuffered a Recovery of the 
Freehold, covenants 7 ith Willoughby, 6c. to ſettle the 
Freehold Lands on himſelf fox Life, the Remainder: of 
Part to Katharine his Mite fo2 Part of her Jotnture, the 
Bemainder to the Heirs Males of himſelf by Katharine; 
the Remainder to the Þ2irs Males of his Body, the 
Remainder to Allen, and the Þeirs Males of the Body 
of Allen, the Remainder to the Þeirs of Sir Henry, and 
covenanted with- the ſame 1 11 to ſettie the © 
. old 
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9 Jac. 
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hold by Sutrender to bimtelk foz Life, the Remainder to to 
Katharine in full ot her Jointure, the Remainder to the 

Heirs Males of, Sir Hehry b Katharine, the Remain, 

6 der ta the Heirs ales of Sir Henry, the Remainder 


to. 45 and the Pork irs Maleg of. his Bog. ha by, 
enty Bellin comi m nder of 

the 757 the (Uo wr | 
ktoznep to others to do it; but was done, 


244 Term. Hill 260 ! II Sc 


oppbold, fell fick 
ed bekoze 


The Freehold Ls pes to heel the Son, and 
Deit Pale ot o iow er [Againſt 
Delt. Lowther 'and John Wentworth 6 be the 
Copyhold Lands deſcended as peirs general fo; Want : 
Surrender, The Scope ofthis Bill was to have Aſſurances 
of the Copyhold, and to be relieved againſt Aclons at Law, 

There were divers Matters int hy but this was 
the Effert and Shibſtance ok the Cate upon the Plea. 

And it was bald that this Covenant was but voluntary 

as to Allen, becauſe he was na Party to the. Covenant, 

no2 within the Conſideration. of the Marriage, oz Poz⸗ 

tion. And in cale of Sale fo? Ponep, if any SD e.had 

Voluntary Deed been made, it might be traudulent as to Allen, und yet 
fraudulent d vs he good as to Katharine, and the Adſues ok the Mar- 
to riage, as it was in Sir John Jacob's Caſe. Ind ik one 
1 Vern. 286. make a voluntary Conveyance to a youngerSon, the ſame 


Vern 167 752 13% Wall not be made good in Equity agatuſfthe Heir at Law, 


* 7, 35 259, ik it be a voluntary Conveyance, and defcitive in Law; and 


473, 511, 693- fk it had been executed by Surrender in the pzincipal Caſe, 
pet Sir Henry might have cut it off bythe Recovery. 

The Anſwer to theſe Objcctions endeavoured and offer: 

ed was. 1. That Sir Henry here expzefiy intended to 

preſerve the Mame and Male of his Family befo2e his 

Daughters, though they ſhould happen to be his Heirs ; 

ko; he limits the Eſtate to his own Heirs Males, and 

immediatelp after to Allen, and his Heirs Malts, which 

was likewiſe done by Str James his Father, and that was 

Conſideration enough, (viz.) noti'oniy'his Name, but his 

Blood as his Bzother was; and the Continuance of his 

Name in his Blood was not only a good Conſideratfon, 

but ſuch as pꝛevalled with old Sir james and Sit Henry 

above the Aﬀetion of the Heirs general: And the-Tonſide- 

ration of the Deeds of Covenant is not onlythe Marriage 

of Katharine, but continuing the Lands in his Mame and 

Blood. And the Covenant binds Henry and his Peirs; 

and though the Covenant be with others, and not with 

Allen, yet the Covenant is obliging to the Peir, and puts 
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a Tie and Dblſgazion on Six fienry and his eirs, any Difference berween 
lo differs from a-voluntarpCanbeyance! without Exear tie Land- and 4 
tion; fo2 thene no Te in that Cafe, no Man at voluntary Convey- 
is bound by it : It is meerly; vod, ande ts not this „ 
T i6he-true;\that (the Surcem [75 500 4002 
der had been maden and cheeeby Henry Tenant in Tall, 
with Remainder to Allen, pet he might by Recovery have 
barred the Bematnder; yet avriels be chan made ſome at. 
tempt that wap, his Jutent and Copenant ſtands till 
good, and differs ſtom Worſley's Cale, fo: ed there 
was an Act and indeavour to cut it off, bnd nog ſuch here. 
Lam Keeper Can ithe!Platunits amend; your Caſe 
on Pꝛaof 7 13272 een men «C1080 2113 1930} 
Churchil. They cannot; fo2 we admit the whole Bill. 
Lozd Keeper. It Sir Henry had had a Son bz a 
fozmer Mike, pou could have nd Relief again him on 
this Covenant ; Which as to the Plaintiff is meerly vo⸗ 


luntary,”and Matter ot Kindneſs; And if Sir Henry o-e—— 

and Allen were both ein Life; Allen cod not fnfoxce Sie 
Henry to execute the Cauenant ; pet Katharine might; MEE 
fo2 it were vain'to decree chat ta be done dy Henr /, 
which Henry might undo che next Day'; and ſo it was 
relolved in Hockley g Cale, the younger Brother goes 
away: with 1500 l. per Annum, and the peir general!!! 
has but 200 J. per Annum, Copybold. And fo the Re 1 2 
ſons given dilmiſt the Bill, 14 Jan. 16744. der gate 


Holloway againſt Collins. February 6. 


Legacy of 1251. was given to the Plaintiff being a Child's Legacy 
but ten Pears old, and at that Age was paid to the bid to the Father. 
Plaintiff's Father, who after died inſolvent ; the Inkant, 1 
at full Age, ſued the Executo2 of the Debiſo2 fo2 the 125 J. Pop. 249. 
The Low Keeper held it good Payment: But was pꝛeſt C ca, 117, 
very much by the Attoꝛney General ot the ill Canlequence; . Sn. 16. 
fo the Law muſt be the ſame if it were 10001. and extends? 
to other Caſes of like Mature, not to Legacſes only. 
Lozd Keeper. What chould the Executozs da? 
Attomey General, Have taken Security to repay it 
to the Inkant, oz ſued here to have it pad. 
Loꝛd Keeper. It may be ſo where a Legacy will bear the 
Charge of Suit, but not elſe, and delivered his Opinion 
accodingly, But the Dekendant being put to probe the 
| N | Payment 


wv outro wo ebrnepor www 


Tex Hill 26 ND Lin Gre 

mowed 220578 " Payment; div! yove iikewile- that the Execute oel 6 
3 = v0 Bond, which the Court peſt the 'Defenvatit®to 

W ae meren the Dolicito? in che Cauſe aul he had it 

mut bur won eee Ae e dhe mee De, e 

tit as a Bond tothe Execatd} to fave ht har miele. 5 
. Low! Keeper.” Oden ** paid en Niere at | big 

own Peril." HCO 30050 90 13 $4,601,409 £393 1 

Churchil: deſired Cime to ew te Bond tin the next 

Day z fox we . the Judgment ok the Got 

—1 what the l. e is. t map de it ig” 'to pay” to the 

Infant at dis full. M ge 

Lom Keeper!” J wall believe the wont, unlefs'-poy 

ben the Bonds wee 80 the 7 od pay it; 


Ty e e 
Hole a Harriſon, "Fob, 17. Et rcontra. 


4 3 17 


7 


Three bound in I. 10l E. Harriſon aun 8. were” bound in 8 
Recognizance, one 


Nenn. 
is ſued and paid Jance to the Chamberlain ot London. The Plain, 
the Whole, another ut Harriſon: was fued thereon, and paid the whole Bo; 
is inſolvent, rhe yey, and nom ſued Hole, who was bounn with dim for 
— = be Contribution. Hole, Harriſon and S. being all — 
Dal contribute « and J. H. was dead inſolvent, and S. was run 
Moiety and not a The Mueſtion was in what Pꝛopoztion the Conte! 
See 1 Vern. 70, 404, tion ſhould be, (viz ) of 8 Third ol Potety? Dern 
ata Molety. kor S. is inlolveut. 29 nt 


Sir ..... Holland and bis 15 Fit againſt Blanc 
February 17. 


3; 4 


The Lord's widow, T He Wife endowable of two Manon in Surry and 
decreed to be en- Stratton in the County of Wilts, which conſiſted of 
PP Copybolds, is endowed by Jndenture of the Hetrs of the 
c. bur reverſed Dano2s in the County of Sorry, and by par ol Agreement 
118 was to have a third Part of the Rents and Pꝛoftes of 
— 179, 29, Stratton; and the Rents were accozdingly paid to her in 
Pꝛopoꝛtion, fo; thirty Years and moze. The Coppholders 

purchaſe the Jnheritance of their reſpective Coppholds in 

+647. and ſhall pay theitRents in P2opoztion ; during the 
anctentLives oftheCopyholdecrs they purchaſed foz Yoneyz 
the Lives being dead on which the Coppholdg vepended, 
the Plaintiffſued fo? the third Part of the impꝛovev Ualue. 
The un metend that * no Notite a 0 
gree⸗ 


— —— — ——— - — : 
4 Tir % 3 
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agreement, and being Purchaſers without Notice were] Purchaſer without 
— to be obliged thereby, e. S ant. 36, Sc 

The Plaintiffs inſiff that they had Notice, and ſo the b 
Payment of the Pꝛopoztion of the Rents pzoved, and it 
was publickly notified at the Courts ot the'WBanoz, and 
divers of the Tenants had Abatement in their Purchaſe, 
though the Dekendants denyed they had any, AO 

at the Rolls the Plaintiff had a Decree fo the Rents 

The Low Keeper on Appeal reverſed the Decree as to 
the impꝛoved Ualues, and confirmed it as to the'Rents, 
and left the Plaintiffs to take their Courſe foy their Fines, 
fo2 which there was an Agreement; but as he ſaid there 
was none fo2 the third Part of the {(mpzoved Aalues. and 
it was then peſt the Defendant muſt have paid Fines, if 
they had not purchaſed the Fee, and by their Purchaſe the 
Plaintiff, who but fo2 this Agreement could have had 
Dower of the Lands, the Copyhold being detgemined, 4g of te Copy- 
and the Ack ok the Coppholders (all not keep the WMatntiff holder not to hin- 
from Dower and hinder her from Fines. And therefoze de de Lord's wife 
it was pꝛayed that ſome Courſe might be taken in that. See 1 Vo. 118, 


The Lon Reeper. I leave you fo your Courle. 166, 294. 


Jacob againſt Thatcher. February 17. 


pE Plaintiff had a Jointure made by her Þusband purchaſer without 
of Lands ſubject to a Judgment, which Thatcher Notice nor Pro- 
purchaſed in, and did extend the Judgment, and took a 1 fr a Purcha- 
Leaſe from the Hugband, who dyed. 4 ſer is favoured in 
Decree that Thaccher ſhall not hold over bythe Leaſe, 4%; 46 4, 
ſince the Profits taken after the Extent were enough to 1%. 
ſatisfy the Judgment accowding to the true Ualne, noz 2 Ver». 255, 281, 
wall hold over by the Extent after; the extended Ualue . , 3, 35 
to pzotect his Leale, altho' in Truth he did purchaſe the 
Leaſe foz valuable Conſideratton, tho' alſo he had taken 
a Leaſe firſt and fo2 valuable Conſideration, and with- 
out Notice of the Jointure, and then had bought in and 
extended the Judgment, he might pꝛateſt his Leaſe there- 
ok. But Str John Jacob and he (viz.) Thatcher, when 
the Extent is laid on, and in a Map of Satis kation by 
the true Ualue, ſhall not turn the Debt on the Jotntreſs. 
The Extent it ſeems was returned and filed, but That- 
cher entred not but by a Leaſe ſubſequent. 


Hixon 
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W * rx Hixon againſt Wytham. 
Where Lands are de- ement Wytham ſeized in Fee, made a'CUriting in 
e en this Fozm, This [ndenture made the Day of, & be. 
both to be paid equal. tween Clement Wytham of, &c. of the one Part, and Fame, 
ly _ __ — Orbel of, Ce. William Skinner of, &c. of the other Part: 
For Equal 17 E. 2 Whereas there are divers Debts owing to Clement Myth 
ty. Vide Max. Eq. and having an Intention not only to raiſe Portions for 
„ Chan. Ca. 54 bis younger Children, but alſo to raiſe Money for the Pay. 
1 Vern. 63, 94- ment of his Debts, altho' his Perſonal Eſtate came not iu: 
Ant. 14, 32, 136. Now the ſaid Clement Wytham in Conſideration of 51: doth 
. grant, bargain and ſel] to the ſaid James Orbel and Milliam 
; Skinner all thoſe Lands, ec. mentioning the Lands, but 
not Eſtate, on Truſt to ſell after his Deceaſe, the Money 
raiſed by Sale to be imployed as follows, and named dj. 
vers Pyrſons to receive ſeveral Sums, and the reſt of my 
ſaid Mgney, and my Plate, and other my Perſonal Eſtate 
of me the ſaid Clement, (and here in this Part changeth 
the Perſon, and ſpeaks-fn the firſt and not in the third 
Perſon) 1 give and bequeath in Manner following, and 
appoints to ſeveral Perſons ſeveral Sums, and then ad⸗ 
deth, I hereby name the ſaid James Orbel and William 

Skinner my Executors to the Uſes aforeſaid,  __ 
1ſt, It was queſtioned, whether this was a ill o2 not, 
being made fn the Fozm of an Indenture, and as above} 
But the Defendants deſerted that Point, and yielded that 
it was a Mill, and the Lord Keeper accomdingly. | 
2d. The Plaintiffs are Creditozs of Clement the Te- 
_- ftatoz, and ſued to be ſatisfied out of the Truſt, they not 
being named, and on his Sale, if the particular Legatees 
Lands deviſes for he paid, littie oz nothing will be kept; and there is no 
Payment of uwe Clauſe in the lll that his Debts ſhould be paid: But 
*o Bebs. on the other Side, the Mozds having an Intention not 
Vide ant. 14, 136, only to pꝛobide Poztions, &c. but alſo to pay his Debts, 
Poſt 249, 251, 233. Kc. and making his Executozs to the Ale afozelaid, re- 

fer to the Mhole. "11106 

The Lord Keeper pzonounced this Decree, That the 
Plaintiffs the Creditozs ſhould be paid befo2e the Legacies, 
and not only in ]Pzopoztion, but befoze them; foz a Man 
map not give but what is his own; but what he hath ultra #5 
alienum. Therefoze the Legacies ſhall come into the Cruſt 
after the Debts. But a Debt without Specialty, is 8 

I mu 


0 — 
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much as a Debt jure naturali, and in Conſcience as a bebt, on Gmple 
Debt by Specialth ; and thetekoze there hall be an E. * paid 
quality with Debts by Specialty, where Conſcience is the Debes by — 
Judge. But the Lon Keeper being urged, that the Pre- where Lands are 


cedents of the Court had been otherwiſe, ( 12.) that when deviſed, Se. | ; if 
Lands are to be (old fox Payment: of Debts and Lega. 31 | i 


cies by Truſtees, the Legactes were in equal Degree 
with Debts, unleſs- it were ſuch Debts as charged the 
Lands; and the Reaſon is, becauſe only the Cl of 
the Owner makes; the Land liable, and gives no Peter-. 
ment ta the one befoze the other. 'Thereupon the Lozd 
Keeper gave Time'to'pzeſent Pzecedents'to him, 


— TIP 
— Ac 4+". 
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Leech againſt Leech. February 27. 1 
N 4 Me POSE {32 8 ; | Wo 


E Bill was by CTruſtees to guide and direck where chere is « "n 
them in divers Truſts, and to pꝛotect them in Deviſe over of the —_ 
etecuting the ſame, which the Court now did, (viz.) 1 1 
the Father made a Leale in Truſt with Reference to his tenance our of it; 1 
(nil, and thereby deviſed to ſeveral of his Daughters > dy if no De- 
500 J. to each, to be pad at One and twenty Pears 0% 4 74. 24; 
Marriage ; and if [any az all died befoze, then to others. . 431. 
The Daughters had no other Poztion, no: no Mainte. . . 334, 
nance; and Direction was p2ayed by the Truſtees, whe- «tk oc. HE 
ther they might allow the Daughters Maintenance. 
The Losd Keeper. Na: Becauſe of the Deviſe o. 

ver, elle it might have deen done.  ' © 

2. The Father Tenant pur aucer vie made a Leaſe tf « Truſt be for 
fo? ninety-nine Pears, as was pꝛetended, but was to F=Y ment of Debts. 
A. and B. and their {eirs habendum foz ninety nine Conve pan. 


Q- 


Years; which Mz. Attomey peſt was vold, and then cherviſe void. 
the Truſt annered to the Leale is voldd. 4% 248. 


The Lozd Rerper. | The Truft is foz Payment of 1270 fr Fame 
Debts, and that hall ſuppozt the Truſt, of Debrs generally 
3. A Truſt fox Payment of 'Debts'generally is good 5924 eint an 


agatnft an peir, though no Credito? 'be Party to the ditor Parry. Bur 
Deed, no2 Debt expeſſed in particular, noz Covenant not ſo againſt a 


in the Leaſe to pay. BY (+ D Ang 8 ; urchaſer, 
would not maintain it 
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Whorewood again Whorewood. Febr. 2 
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N the late Times of the great Troubles, the Com. 
miſſioners ot the Seat Seal, as they were then 
called, had Jurisdiffon given them in the Cale ok Ali. 
monp between 2. Whorewood and his TMife. d De. 
A Decree for Ali- cxee mas made that M. Whorewood ſhould" pap 300. 
8 oper Annum to his Wife till they cobabiten, and duting 
The Husbandexhi- their Separation, and Aﬀurances to be made fo Paz. 
e's wr Nom of. ment thereof, with Condition to be vold in caſe of Re; 
"Vern. 53, 143, Conciliation and Cohabitation ; but che Alſurances were 
204, 244, 245, 326. Made without theſe Conditions. M2, Whorewood fg 
2 Vers. 356, 493» fix Pears paid not the. 300 l. per Annum, the Decree 

FEE was confirmed by the general Act touching judictal Po. 
Note; This was in Cłcdings. M2, Whorewood did not reſt there, but ex. 
a Tine of the hihited a Bill of Review; and thereon the Decree af. 
had rhis Julie. Hrmed, fo2 the Bill was diſmilt; Further Struggling 
tion eſpecially gi- Was by Mz. Whorewood, and References; and now 
ven. he exhibits this Bill that the 300 l. per Annum might 

ceaſe, becauſe he offered to be reconciled, and deſired to 
cohabit with her, and uſe her as bis Mie. 

The Lozd Keeper was aſſiſted now by Chiet Juſtice 
North and Juſtice Rainsford. | 117603 Y 

On the Defendant's Part it was/ſaid, that the a be. 
ing made when there was a Suſpenſion ot Eccleſiaſtical 
Jurisdictfons, the ſame was conferrey' to the Commi⸗ 
ſioners, who were to act accowing to the Laws Eeccle- 
ſiaſtick, and (0 ought this Court now to do; and it 
cannot be conceived when there is a Separation and Al- 
lowante of Alimony quouſque, &c. that a ſingle Decla- 
ration of the Hugband, without Conſent of the (iſe, 
ſhould free him from Alimony ; fo2 then he might fo de⸗ 
clare and avoid the Sentence the next Day: But it 
muſt be by her Conſent, og on clear Þ2oof- that it is 
meer (Wilfulneſs in her, and that the Fear ſhe had was 
juſtly: removed, which in this Caſe appears by her Oath 
not to be. And ſhe had great Cauſe to be in Fear by 
ſixteen Pears ſtruggling againſt the Sentence, and his 
Exaſperation by her Þoſecution of: him; and the Dil: 

miſſion of his Bill of Review had naw fozecloſed him to 
ſue fo2 Relief by way of D2tiginal Bill: And the Decree 
is fo2 300 l. per Annum till Cohabitatton by Conſent ; 

which Cohabitation muſt be by mutual ts * 

2 elo 


. 
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ute without the Conditions o; Limitations quouſque,8c. ese ture 


yet the Deeds being in Perkoꝛmance of the Decree (fo2 ſo cd tem. 
it was erpeefſed in the Deeds) pet they ſhould be ruled 


and guided by the Decree... 


2. That an Duiginal'Biſtias proper in this Caſe, not - where « Decree 


withſtanding the Bill of Review diſmiſt (viz.) the Court . * — 4 v 
is inveſted with the lame Jurisdickton which the Eccleũ . —— Bill lies to 
alt ital Court had, and when u Decree is tempozaty and pur a Period to it. 
fo2 ſpecial Ends, an Pugtnal Bill ſteth'to put a Period 
to it, and to ſhew the Purpoſes of the Decree ſatisfied, _ 

3. That the Court could not dilcharge the arrears. 

Juſtice Rainsford was of Opinion, That neither the The Decree to pay 
(ailfulneſs of the Mike, noz Pzetences of Kindneſs, oz ill cobabir, = 
Deſires of Co-habitation ſhould, pzevail either way, and gr, 4e, Hobie 
therefoze that a Trial ſhould be mave, and the to be oꝛdered the Court can not 
to cohabit fo2 Palf a Pear en the Ine, to ſee what would in abt“ ce Le 
be; and the Decree of Alimony to be ſuſpended, and alter . 
oꝛdered oz ſuſpended, as there ſhould be Pccaon. 

North. The Decree hath no Fozce but from the Con- No Alimony can 
ſent of the Parties, elſe the Eccleſiaſtical Court could l 
not decree Alimony, as this Caſe is; ko; if they had de- ,Decres tor Sepa- 
creed a Separation, then they might alſo decree Alimony, ration. 


but not Alimony alone laing pro expenſis litis. But here 2.7"; 3% 498. 


is no Sentence of Separation; and therefoze the Þugband 1 Vern. 204, 244, 


in this Caſe may ſue his Wife ad 'obſequia-debita in the 243, 326 and 33. 
Eccleſiaſtical Court, oz ſue thoſe that detaſned his life 
at the Common Law, notwithſfanding the Decree here, 
The Lozd Keeper. J cannot decree a Separation. J 
ſhall not continue the Alimony to the Mike, if ſhe will 
not cohabit, no2 decree the TUife to cohabit; but ſhall 
not diſcharge the Alimony oꝛ Sentence, but keep it in 
Dulpence. But the Mike ſhall return to her Þusband, 
who ſhall maintain and uſe her as a Gentleman and a 
good husband ought to do; wherein ik he fails, J will 
hear the TUife's Complaint with favour, and lay on the 
Decree again, as Cauſe ſhall be; but now: ſuſpend it, 
ſaving to her the Arrears, But ſhe ſhall immediately 
return; and if not, ſhe ſhall have no Benefit of the 


Alimony till che do ſo, but take her Remedy in the Court 
Eccleſiaſtical, | | 


K k 2 Erſwick 
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Erſwick K Bord: Petrol 22. 


2 22 En und his lite letzer in the Right of bis Wite 
by other Lands not conveyed the Lands tg. the Uſe of Himſelf fo? Life, 
2 Vide pe. with Power to make Leaſes, and told the Lands; and ta 
259, 274, 287. ſecure the Purchaſer againſt ſuch Leaſes as might bote 
been made, took a Covenant” againſt the Gendaz that 

within two Pears he would convep other Lands to that 

Intent; the two Years being paſt, and no collateral 

Aſlurance made, next Term after the two Years expited, 
the Purchaſer exblbits bis Bill to have rome Sect 


rity accoꝛding to the Covenant. 


Diverſity between The L020 Keeper diſmiſt the Bill, and takes a Difference 
Covenants for fur hetween Covenants foz further Aſſurance of the Lands ſold 
colluteral Security. and collateral Security of other Lands to incumber the 
1 Vern. 189. Eſtate ; and the two Pears being elapſed, diſmiſt the Bill; 


Ex relatione Sit ; John Churchill of the Plaintiff's fide, 


Williams againſt Williams. February 2 3. 


A new Bill after - Fommer Bill was exhibited, thereby to fet up an 
a eg Jg Agreement to charge the Defendant's Lands. Co 
of Notice, »hich which the Defendant ſet fozth that he was a Purchaſer 
_— in _— in fox valuable Conſiderat ion; and Iſſue being joined there- 
174% .- 8. on, the Defendant proved his Taſe, and the Bill was 
| diſmiſt ; and now a new Bill on the ſame Equity Was 
erhibited ; but now charges the Defendant that at the 
Time of his [Purchaſe he had Notice of the Plaintiff's 
Equity (viz.) an Agreement, &c. it not being chorged 
in the foxmer Bill, and that the Defendant had Notice, 
no? by the Defendant let foꝛth that he had no Notice, noz 
Examination to that Point. The Pꝛoceedings in the 
foꝛmer Cauſe were pleaded in Bar; koz this Courſe will 
make Suits endleſs, and no Man will charge Notice in 
the like Cale, but try upon one Point firſt, (viz.) Purcha⸗ 
fer 02 no: But the Plaintiff ſhould befoze Hearing have 
exhibited the Blll he doth now, but now it is too late. 
None denied, The Low Keeper over ruled the Plea, with this fur- 


proved after Hear- ther Declaration, that the Defendant's Anſwer ſhould not 
ing, may have 5 8 as Plaintiff; but tho” he dented Notice, oh 


fendant's Oath o 
a new Bill. 
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the Plaintiff would examine thereto. He (aid alſo that 

in caſe; Examination ould K of Notice, and 
no P2oof of it, if the Notice had been denied in the 
founer Suit, pet the Plaintiff's Bill ta have the De⸗ 
kendant s Oath would ite, but then the Dekendaut es Dath 
ſhould. not be -conclufive. 2 5 


Maynard againſt Moſeley. 


On Edward Moſeley conveyed Lands te the Uſe of ner at tow by 
Thomas Leigh, E(q; &c. and their Peirs, on Truſt Marriage Agree- 

to raiſe 3000 1. c Mary (his only Daugbter 1 and tt he Purchater in Eat. 
ſhould have mode than one Daughter, then 20001: a⸗ piece. cy, not liable co 
pe had Anne a lecond Daughter, and nen: Anne died bj AnceorsDebes. 
young and inteſtate, Sir Edward. Byother of Anne und 555 
Mary ſurviving Anne; after warde Mary marrying unto 
Joſeph Maynard, Edward the B2other gave 55001. with 
her, and 70001.. moze he agreed to pay on Contingen⸗ 
cies: Joſeph xeleaſeth to Edward the B2other all the 
Demands and Poztions which he may claim in Right of 
bis CUife, except the 50001. and 7000 l. and other 
Particulars, Young Sir Edward dies without Jflue, 
and deviſes his Lands to Moſeley the Defendant, and by 
ſuch Death of Sir Edward the 70001. grew vue. Mary 
takes Adminiſtration of her Siſter Anne, and' ſues fo2 
the 2000 l. and alſo: the 4000 l. There were other Cir- 
cumſtances of the Agreement by Sir John Maynard, Fa- 
ther of Joſeph, which induced the Court to diſmiſs the 
Bill as to the 40001. ko the Leaſe "fo? fifteen Pears, 
whereout the 40001. ſecured was in Joſeph Maynard in 
Right of his ite; but as to the 20001. my Loꝛd Chief 
Juſtice Hales and Vaugban agreed that it belong'd to 
Mary as Adminiſtratrix, and the Agreement did not dil⸗ 
charge it; fo2 ik a Stranger had taken Adminiſtration, 
he ſhould not be barred, Ke. Rein 77 

The Lozd Keeper gave Reaſons fo? his' differing in 
Opinion from the Judges, but decreed the $0001: ac- 
coding to the Dptnfon of the Judges. 

This was a Bill of Review bzought by Joſeph and 
Mary, againſt a Decree made by the Lozd Keeper Bridg- 
man; and to which Bill of Review Moſeley demurred, 
and his Demurrer over-ruled by the Loꝛd Chancelloz the 
Carl of Shaftsbury, who was aſſiſted by Judges. The 
Cauſe was heard ab integro by the Lo Finch, aſſiſted by 
the two Chief Juſtices, ut ſupra, and decreed ut ſupra. 
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Another Part of the Caſe was decterd ugalntt Jeſepti 
Maynard and his Mike, and was (viz.) Articles dt — 
ment were made between Sir Edw. Moſeley and his Wife, 
Thomas Leigh, &c. Friends of Sir Edw. Moſeley,” on ne 
fo2 him, the other two Truſtees fo? the Lady, by wh on 
Sir Edward's Part, and on his Behalf ſome Lands in 
Lincolnſhire were to be ſold foz Payment of bis Debts, 
and Annuities to be paid the Lady fo; Maintenance of 
her Childzen, and 400 1. per Ann. to the Lady fo? her 
ſeparate Maintenance and Jointure, of 5000 J. per Ann, 
out of ſeveral of the Lands foz the Jointure ok the Lady 
after Sir Edw. Moſeley's Death, and the Lady being 
_ ſeized in Fee of the Lands of 3001. per Ann: m Der 
ſhire. It was agreed that the ſame ſhould be ſettied, and 
that after her Death it ſhould remain oz deſcend! to the 
ſaid Sir Edward, and the Jſſue between him and his 
Lady begotten, and to be begotten ; the Rematnder to 
the Lady and her Heirs, in ſuch/ſozt as the ſhall not have 
Power to alien from his and her Iſſue. 

And alter within the Year an Jndenture was made and 
ſealed by Sir Edward and the Lady, and his Truſtees; 
whereby it was agreed, that Fines ould be levied of all 
the Pzemiſſes, and the Ale foꝛ ſole ſeparate Maintenance, 
Annuities and Poztfons fo2 Childzen and Jointure, ap- 
pointed actoꝛding to the ſaid articles; and foz the Derby- 
ſhire Lands the Uſe was to be to Sir Edward for his 
Life, Remainder to the Lady fo2 her Life, Remainder to 
Sir Edw. the Son fo2 Life, with Remainders to the firf, 
ſecond, third, &c. and other Sons of Edward the Son, 
and the Heirs Males of their Bodies; Remainder to the 
Daughters of Sir Edward and his Lady in Cali. 

Afterwards croſsSuits aroſe in Chancery, the Ladies 
Truffees, Plaintiffs on the Lady's'Behalf againſt Sit 
Edward, and Sir Edward Plaintiff againſt them, in 
which the Annuites and ſeparate Maintenance are de⸗ 
creed, and that Fines ſhould be levied accowding to the 
Articles and ſubſequent Deeds, and inrolled; but 
though the Lady had fozmerly joined in Fines,” as well 
of the Manchaſter Lands, out of: which the ſeparate 
Maintenance as to 1co1. Part thereof was ſettled, as 
to the Lands to be ſold fo Debts, no Fine was levied 
by the Lady of the Derbyſhire Lands, no of the Stafford- 
ſhire Jointure Lands by Sir Edward z but after the De ⸗ 
cree, the ſeparate Maintenance and Annuities were paid 
while Sir Edward lived, ſaving about'2co1. of the Annui⸗ 

ties — were arrear at his Death. And whereas ticular 
| u 


_—. 
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ticular Lands were appointed by the firſt Articles foz a 
Jointure, by the next Deed Mancheſter 100 Il. per Ann. 
and the Staffordihire Lands were limited to the Ladp fo2 

Sir Edward being dead, the Ladp entred into the Stat- 
fordſhite Lands and Mancheſter Rents, and held them 

whilſt ſhe lived, and received the Arrears of the Annuities, ; 
after her Death Sit Edward Moſeley, Hon and Þeit yeir ar Law by 
of Sir Edward, and the Lady, were ſued by the Ceeditozg Marriage - agree- 
of the Lady, to whom the dad bound der and ber peirs Pen deem _= 
in Bonds to diſcover Aſſets. of his Mother's Eſtate, quicy, and net Ha- 
particularly the Derbyſbire Luna. 9 pay beben 

Towhichby Ander ge ſet fozth the Agreements, Deeds 4% %% 
and Decree, and that thereby he was a Purcbaſer in Equity Fe. 294. | 
fo} bis Life, with Remainder, &c. aud uot liable. tothe ce 8. 18, 
Debts of his Mother as her Þetr ; and the Creditozs Cone Caf 296, 
pꝛoceeded no further. After which Sir Edward, the Son, 397, 40 
moztgaged thoſe Derbyſhire Lands, and after deviſed e, . 
them inter alia to Edward Moſeley the Defendant. 

Joſeph Maynard and his {Ulife were Plaintiffs fo? the Feme, though not 

Derbyſhire Lands, Anne the Siſter being dead without deund by ber a. 
Jſue 3 and pzayev td have Recompence fo2 the Alien» Z5ycriore, yer ag? 
tion againſt Edward Moſeley, De viſee, the Executos? of ing according to the 
Sir Edward Moſeley the patinger, upon the Equity, But Seger when 
altha the Lady was not bound by her Agreement made by ic. ' 
during Coverture, pet when after the Death of her ÞuG- ef. 265, 266. 
band, che received the Arrears. accozding to the Agree: | 
ments and Decree, and enjoped the Staffordſhire Jotn- 
ture accozding to the laſt Deed, ſhe was nom bound by 
what ſhe did being a Midow; and Sit Edward ſurvived, 
having on his Path claimed thoſe Gzounds as Purchaſer, 
and not as Helr to his Bother, and thereby freed him⸗ 
ſelf from the Debts of his Bother ; he might not, if he 
had been ſued by his Siſter, have claimed other Eſtate ; 
and conſequently his/Truffee could not, and therefore the 
Siſter ought to have the Power to and in the Deed, and 
Satisfaction. fox: what it ſhould tot ber ta redeem; he 
paving deviſed his Lands fog Satisfaction of His Debts, 
Legacies and Engagements; But the Bull of the Sifter 
was difmi@ by the. Lend Chancellsz Finch. Hates and 
Vaughan Chief Juſtices concurring. It was on Con⸗ 
ſruttion of the fir& Articles.” 


Note; A voluntary Settlement oh the Wife wall oat bind t | Heir in Equity. 2 
cn een 2 Chan 
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Delivery ir is ſeiſed 


Truſtee of a Term M e Caſe was, That Tho. Chamberlain Eſq; being 
oe 200m or hy. poſſeſſed of Leaſes of 3000 l. yearly, and owing 
bens fle. On. If (everal great Debts, made bis Mul, and made his Mike 
good again Cre» Elizabeth his Exetutrix, who p2oven the Lulll, and paid the 

des 2 Here 48, Debt as far as the Chattels Perſonal 02 Stock would 


249, 257. reach, but no farther : Aud there being yet Debts unpald 
Ant. 16, 136, . above the UGalue of. the Leaſes, ſhe aſſents to a Bequeſt 
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eo 115 — a e 10 rden articted with Papition 

tele to deliver Tin to ſell and delver to him ürteen Tun of Tin free 

4 2 from all-Cofoms and Duties, Patt of the Pute paid, 
8 the reſt fetten to be pald. Hir, after the Ein wag 

for Cuſtom, and {e1(ed, ko that the Cofnage had not been paid, which by 

22 ban the Cutkom of the Stannaries is a Foxfefture, in caſe 

is nor, for it is i» Hat the Tin be ſold befoze Colnage patd 02 fecured ; any 

ſraudem Ren. becauſe the Foxfeiture was by Hix, Papilion ſued him 

. 37 fr be relieved, he having covenanted to deliver it Cuſtom, 

£ _ free. * 

The Lo Chancello2 dilmiſt the Bill, foyfiig, J wii 
break this Trade between the Tinners and the Merchants; 
fo2 by this Trade the King is cozened, and the Coinage 

| Duty ſeldom anſwered. The Tinner pays no Duty, 
ſelling tothe Merchant in (mall Ingots; and if it chante 
to be taken, he affirms he did firſt pay the Coinage, 2 
then puts it into (mall Pieces eaſy to hide and tranſpo 
and if he be ſpied, pzetends he coined it, having firs 
coined two 02 thꝛee Slabs, and all the Reft he'tranſpozts 
and ſells in little Pieces by Colour of coining one 1 
two Slabs, J will byeak this Trade © 


. he Lord Keeper Finch.” 
Chamberlain againſt Chamberlain and athers 


of the ſaid Leaſes made by the ſat John Chamberlain in 

his (aid Cill, (viz.) to the ſaſd Elizabeth fo2 her Life, and 

after to. John Chamberlain the eldeſt Son of the ſaid John 

| Chamberlain foz his Life, and after tothe firſt Son * Ws 
| 2 
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ſaid Joba Chamberlain the Son, and the Heirs Bales ET In ge 
the firſt Son; after which Aﬀent Eliz. dies, and leaves 
M2. Croft her Executoz, who came to. article with the 
Plaintiff to ſell the (aid Leaſes to the Plaintiff fo2-900 I. 
whereupon the Plaintiff; exhibits his Bill againſt the De- 
fendant John Chamberlain the Son, and Tho. Chamber- 
lain, the firſt Son of the ſaid John Chamberlain the Son, 
and M. Croft the Executoz. And now the Queſtion wa 9 
UUbether Debts being unpaid at the Time of the ald Al. Trust of « Term is 18 
ent, and nothing liable to make good the ſaid Debts ſa. e e af = 
ping the ſaid Leaſes, the Leaſes might be Aﬀets in the see 2 n. 248. 1 
Hands of Mz. Croft; ſo that he might ſell them to anſwer % 28. 245, 
the ſaid Debts, notwithſtanding the ſaid Aſſent ; o2 whe- 
ther the laid Bequeſt of the Leaſes were veſted in the 
Remainder, atcozding to the laid Deviſe by the Aﬀſent, 
and could not be deveſted by the Sale of Croft the Executoz. | 
And now the Low Reeper declared and decreed Croft Leaſesare Aer; to 
to convep accomwing to his laid Articles to the Plaintiff, r 
and that the ſaid Leaſes ſhould be Afets notwithſtanding of re $xceuror to 
the Allent. And firſt he relied on this Rule ok Court, we Deviſe of them. 
That an Executoz ſhall not be fozced to pay Legatees 14 tes, Han gie 
until the Legatees shall give Band tos refund in Pꝛopoꝛ - — in 
tion, 02 in the hole, fo2 the Satisfaction of Debtg, ae of dormant 
if any do appear unſatisfied, Pet the Legatee upon his — ee BS 
Bill in the Court hall refund, and this as well as where The Nature of « 
it is Legative in ſpecie, as a Hozſe, oꝛ 1000 J. affually Cc. o ach- 
paid; foz the Legacies are not due till the Debts be paid, avie by | foreign 
and a Legacy being paid, remains as a Legacy in the Arcachment. | 
Hands of a Legatce atter Papment: And hence it is a 
that a Legacy is not attachable by fozeign Attachment, See 2 Vent. 300. 
being it may wozk a (Urong to the Creditors, who are third % Eg. 7 13+. - 
Perſons, and, can have no Day in Court in that-Sutt 4 1% 
to interplead. And fo2 this Reaſon, if an Jnfant Execu- | 
to? aſſent, it is no good Aﬀent,'if there be not other al⸗ 
lets fo: Debts, which the Common Law provides ka: 
the Security of Creditozs ; much. moze ſhall this Court 
Þ20vide fo2 their Security: But if after ſuch Aﬀent, John 
Chamberlain, the Son, had ſold the Leaſes: to a third 
Perſon bona fide, this had defeated the Credito2s ; foꝛ he 
had a good Title tn Law, and the Purchaſer ſhould not 
be p2ejudiced by this Truſt fo2 the Creditozs. And in Executor of an 
tiis Caſe it was alſo ruled, that if an Executoz make a r Boas gent made 
Devaſtavit, and die, his Executoz is liable to make good by the Grit Exe- 
of the quantum of the Devaſtavit to the Creditozs; ik cutor. Pop. 303 
be hath Aſſets from the firſt Executoz. : 
LI Note; 
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Note; A Caſe way'cited, wherein ke üppegrey chir 
the Spteftual Court inſiſted to have Setuttey td anfwer 
ebts'befoze the Exetutoz would pay the e $ ohh 

a Piopibttton wis'prayed, but vented, And in this Cale 
decdufe it appeared that the Oefendant Thomas Chan. 
berlauin was not botn at the Time of the Deceace of the 
fad John Chamberlain the Gzandfather, nothing could 
- deff in the fad Inkant, and therefoze the Whote Teri 
retniifhed in the ſaid Defeiwant John Chamberlain; und 
dz this Reaſon the Bil agatiif the Inkunt was Fm. 


ll R +; the Low _ Ln {t — 
Mortgages Forfeir be the Rule, Chat a Boztgagee o onguge Foxfeit 
fall ve ee Would have Intereſt tes his Jnteteſt, and Mok be n 

| *  &ccotntable ko; what Pzofits he ſhould recefve, und not 
neee 
Mortgage aſſign And note; That it was always the Rule, Chat the 
ing, the iner Moztgagee aſſigning, the Alagnee ſhould have Meteteſt 
for the Tacerett fo; the Interest chen due; and never wos confteadiitey 
then due. but in Porter and Hobart's Caſe, in the Time or the 

| Lord Shaftsbury. s e ann 


Plea of Outlawry Note 3 The Lom Keeper ruled that 4 Plea of Out 
Ban. r dae How be put in without Oath, becauſe of the 4 
Identities. verments of the Identities of Perſons 4 tad Tuled that 
Vide ant. 3 a Plea of the Pzfvflege of Oxford'Homd be put in Þith- 
out Dath; between Maſters and Buſh, 24 OAdber loft, 

i Outlawry i i . Vern. 185. 2 Verne 30, 198. 
Hacking Peet & Held en Ez 52 ee 3 rhe 

Caſes there cite. N enn J nnn. r 1 


. 


5 
Dy * Fa. 11 2 
K + 4 'F pu 
12 * 'T 
-. » © *. . o 
K. 77 44 "FELL 
i« {+4 «+ * * 
4 k watt 
24 * 
F e 
5 vs 
1 
\ P ” 


CS 
— — 


— 1 RAE - — bs by "7 * 
— 5 *. = — —-— 
— reine — — 1 r 
— 2 * — 
r 3 _ : — — - — 

— > = — < ST S—_ OV 
> _ = — 

- = = — — * 


n 
& G as A ny 
* _ * — — N. 1 8 
EEE 3 „ . My + Os * * * f 1 Is 
BS {F 
, A 
* * 7, . +4 _”—— » — N : * 5 105 
N k LC #4 | 4 
mit; 
7 a 
1 3 44 
nt. 4 £14 
1122 | 
- FL 7 
4 ' : as 4 | 
: 
0 8 * 
14 1 k 
% " 4 F « 
N 
- k + „ 


- * ba 1 
p 
* ju : ” . L 
* . x in, 4 . 
* * * 
% - . % 
_ 4 $ * 
$05 4 — * ” 
* 4 4 
OS ” 3 ; va £ * 
. by , 1 ks : 
oy © 4 b < A 
5 4 @ * 
4 * F * 4 g 7 \ - 
3 *. Do „ 
4 \ 
Ka p * 
* — * 5 - 
. ' k 4 ; - , 3 
VS o - E 
* 5 „ 1 „ 2 
® * 3 
4s i * 1 4 - 4 k 44 * . - 
—_ * 1 = . . 5 ? 4 
page d S - Kt! YL 3 _— 
. 4 FP * 1 * x * * 
a " : 
* 3 ® «4 
2 way 6. N 1 5 
2 95 d 1 4 7 7 
0 as * , „ 
26 . « 
_—_ - 4 7 * 4 1 3 0 
* 2 , 
c i * 18 . 
: . = 
2 y * 4 N 
* * bd 
« - | C3 4 
4 + Wi _ 7 4 * 
3 ; 
3 8 5 4 
* 4 Pa 
i = - af 0 ” = . 1. 
2 _ 4 a \ 
9 * 
** — 3.” p » o 


0 * P WE * A 
14 $4 5 73 : 111 119 13 . , 
: #4 + 5 1 v * ( F + %d/ * 9 1 
2 1 1. DI 4 * of ') "- > * EF 
p | * $3z at & - 4 4 4 
3 * 7 4 £ 21. — 
L | 3 ne | 70 * | , ; 
* p C I. o * 8 
o . 2 
, = * . - - * ” 
11 ; , . 4 : 4 F: 
* 11 - 133 e SI 
L IFT. : 129 * 4 | GG 
"WM. .. *% S.z # Fo. . * * n — + **5 o 4 . . * & 
. * x * 7 &v ae % * 8 
F 2 "FX . 4 . g * . 4» . 
F 1 L I; N 101 Is 183 Fat 1 ( } 4 
8 4 14 + ſy N 
b 5 $ v : * 1 
| 2 | 
| 7 T3 
* a 6 » n . 
k : | 7 
— 1 
1 N "$ 
* i 4 
0 "INS. 
4 > — A wn th £1 1 


or the Perſon. 


Vide poſt. 274. 

Ant. 252. 

1 Vern. 48, 110, 
201, 472, 363. 


make a new Leaſe fo2 Peaes, if ſhe and Mary her Daugh- 
ter ſhould lo long live, and tenders the 201. and lur⸗ 
renders the old Leaſe, and dieth, the ſaid Mary, Admint- 
ſtratir of Arthur Tanner, being married to Davis, they 
(ue the Defendant koz a new Leaſe, charging that they 
had Notice of the Leaſe, 21 Jac. and Covenant. 
The Defendant ( viz.) Florence makes Title as Jofn- 
tureſs by Convepance made by the (aid Sir Hugh foz va- 
luable Conſideration, and of Marriage to be had between 
Florence and William, Son of Sir Hugh, of the Manoz 
of Aſhbourn, whereof the Lands in queſtion are parcel; in 
which there is a Covenant againſt Incumbzances, except 
Leaſes 02 Copies determinable on thꝛee Lives, and on the 
(aid William and Florence, and the peirs of William by 
Florence. And the Defendants deny Notice of the Leaſe 
let foxth by the Plaintiff, A of the Covenant, but 3 
2 ere 


Term. Paſch. 27 Car. II in Cane; 


The Land bound This 
by Covenant. 


Exception of Lea- 
ſes for three Lives: 


In one of 


there is a Covenant 
a 


paying the Appellant, koz the Caſe of a Covenant to repair is 


to renew, 
200. It is 
implied, 


ought to ſee 


Covenants. 
| Vide poſt. 291. 


for they noty 


there was no ſuch Leaſe 02 Covenant, becauſe they have a 
Counterpart of a Leale of the ſame Land to the ſame 
Arthur Tanner fo2 ninetyMling Pears, and determinable 
on the (ame Lives under the fame Bent. Jn which 
Counterpart-there ig no ſuch Covenant to renew, and 
othey-Counterpayt the Dekendant neper haz + 
Cale Mas heard by the Batter ofithe Rails, who 
vecreed the Jointureſs, and the Defendant Sir Hugh, 
Heir to the Jntail, to make the Leaſe, From which the 
Defendants appraled to the Lord: Keeper,, WhE heard the 
Cauſe this » 9th Day of April, and affirmed the Decree, 
Fo? it was ſaid, that it was a real Covenant that bound 
the Aflignee at Common Tam ; which the Lord Keeper 
alſo affirmed. But was much denied by the Counſel of 


thoſe 


thing Uke, foz there {t concerns thy Land daring the 
che old'Leaſe tn Being, this a new Leaſe. 
Lord Keeper. The Exception of Leaſes, ut ſupra, gave 
notice of fozmer Leaſes, and therefoze you muſt take 
novice of the Covenants-in them. - 
It was anfwered thereto, that the Exceptton ts'a Ge: 
nerality, not Particular of this Leaſe, and is hut fo? 
hee Lfbts ; but this in Effee is fo? four Lives.” And it 
müht as wen be ggov fo? five oz fir Lives, oz ok the In; 
hetttante; andthe Conrfe in Purchales 18 to' take (ich 
general Covenants ; as in this Cafe when a Mono) (s 
kold, it is not ulual to perufe all C ounterpatts; and maty 
Times they are wanting, and then tt will make it very 
difficult to tell a Mano? in the Meik Country. And if the 
Appellants are Parchaferg without Notice, the kozmer 
Leaſes may antwer foz that, &c. Lord Keeper decreed ft, 
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T pe Plaintiff Executoz fo: Cblldzen was to pur- Vander t 1,04. 


3 » 
F 


|  Chale Lands fo? them, and treated with the De: takes « Leaſe of 
ee eee 
pe . „and ofrered to take a Leaſe” at t iti e. 
Rate fo) foveteenBears,! and vid toke it, ond fecurey the ird gte ele 
Rent by Lands of Lives, worth 601. per Ann. but pald 7) Security for the 
not the Rent fo2 five'Pears. - CUhereupon a Re-entry Rent, and a Ke: 
was made accozding to a Condition in the Leaſe. And entry. | 
the Lands ſo entred into poſſefſed foꝛ divers Years, The | 
endo? could have no Relief againit the collateral Secu- '*2927cop19 bare 
n = of the Arrears of the 250 1. the collateral Se- 
r Ann. | e-entry as well as after t „ enn 
entry. The Lands ſold being wozth but 160 1. bg /- Aran 


Doydſwel againſt Dowdſwel. June 15. 


D E Bill was to have certain Surrenders made 

but not ingroſſed, to be made up and. fngroffed, —_— 
The Plalntiff and Defendant were Byothers ; and in 2 Truck of Copy- 
this Cale agreed by the Lord Keeper, that the Father bo g. 8wated t 
being Lom of the Mone: could not declare the Trufts 
of Copyholds granted to his Son, though he took the 


Profits always by their Conſent. Bad: 
between Holford . 2 e 
Wright 


* Rent, with Con- 
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Wright againſt Cn. | Jaws 17 


Belange thereon made 
Ie herebp 30001. was bade 10 the Defendaht's'Tefta 
yerng but an Exe- (O?. And the mint ch the Debt by the Account, 
euror, and the Ac- and covenanted to pay to the Teſtatoz, and now ſued to 
or. be relle ved, ſuppoſing) that 2004,-td be mentioned in the 
Sce and Note the Account, and wherewith he was thereby charged, and that 
ay - —— tho' be was once charged therewith, yet at the Time of the 
and Sir 7.V neue, ACCount he was not, becauſe when de came home he found 
New Caſes in Loc that his Servant had paid the 200 l. to the Defendant's 
RN wy - Teſtatoz; and that it was ſo-entred in his Account-Book, 
* but when he made the Account he had not his Books. 
The Defendant by way of Plea ſatth, It was a ſtated 
Account, and the Balance thereof ſecured by CUriting 
under Hand and Seal; and that he being but an Executoz, 
knew not how to account; and ſet kozth, that he believed 
that his Teſtatoz upon his Accoumts delivered up his 
Motes and Couchers, and that no ſtated Account could 
ſtand in Court, if this oz that Particular ok it Qould be 
4 ON duc ſtioned. 2 

Bur the Plaintiff to My Lord Keeper ober · ruled tbe Piea, and cited Back- 
proceed no farther wel and Squire's Caſe: But to pꝛoteed no farther than 


than Anſwer with 


our Leave of ths Anſwer without Leave of the Court. - 


Court. | 


Plea of Account AN actount ſtated; and a 


Fowle againſt Green. June 17. 


Heirs ſhall join in S. ſelʒed in Fee depileth the Lands to his Executos 


Sale for Deb. J. to (ell, and pay Debts, The Heir ſhall be compelled 
Gs oo join tn the Sale. And the Lord Keeper ſatd, it was 


ſo ruled in Parlament. 
Terrel againſt Page. 


All my Eftate in a Devile of divers Legacies in Money; and then a 
dar; ou Devile followed of Lands. All theReſt andReſidue 
Mr if 92. of my Poney, Goods and Chattels, and other Eſtate 
Eq. 
1 Chan. R. 190, 203. whatſoever, J give to J. Js whom J make my Executoꝛ, 
. he having other Lands. Decreed by * Lord d Keeper 
that the other Lands do pas. "EW : 
* | 
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smith Or” Aton. Neyeabi 15. 


8. ſeiſed ot Lands in two Counties, conveyed wart Power not purſued 
J. to the Uſe of himſelf fo2 Life, with Remainder, 50e che following 
* and Power to charge the Lands ſo conveyed, with ca. 
500 l. by Deed oz Mill in CAriting, under his Hand 1 _ 
-and Seal. This Conveyance was voluntary, and with. 104, LF _ . 
out valuable Cotiiderattoh ; and after by His laſt TMill 1 Chance Rep. 186. 
in CUlritfng, wot ſealed, deviſey the 590 l. to his pounger 
Childzen, in Whoſe Right the Bill is exhibited agatnit 
his Son and Weir, to gase the 500 LͤlII. 

Againſt which the Counſel to; the Defenbant infiſted, 
that the Lato was againſt dhe Plaintiff; and both Par: 
ties clatmttig under a volantary Settlement, and the 
ſame Conſideration, (viz) Raturai Aﬀetton ; therefoze 
he that hach the Lin on his Bide, vugyt not ro” de 
charged to the pounger Thildzen. - - 

The Low Reeper took Mme to Velbert, and now 
decreed the 300. tho the ill was not under Seal, and 


the Power ior — paſa. ' Exoron; where rere ws 


ter's Caſe, derreev'by the Lord Egerton; Where there was 
a Power ta mate Leaſey'dn'a Tovritant to 'Ttand ſeiſed 
to Ales, on Conſweratiom of natur a Aﬀerxton; and the 


Lraſe was fo Movilion- fox pounger-Chinaene = \- - 
Decreed 
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264 Term. Mich. 27 Car. II. in Canc. 
Decreed good againſt the Heir, fo2 two Reaſong, 16. 

Foz that the Law was not then adjudged in Mildmay'g 
Caſe. 2. Becauſe the Son Uld claim by the ſame Con. 
vepance by which the Power was limited. So +7 June, 
8 Car. the Jointure.of the Counteſs of Oxford decreed 
good, where the Power was not pur ſued; pet only Part 
of her Jointure depended. on the Quueſiton. ©  - 

02 he that reſerveth ſuch a Power under Cirtum⸗- 
ſtances, they are but Cautions that another might not 
be tmpoſed, dz made without bim. The ſubſtantial Part 
is to do the Thing ; and therefoze where it is clear and 
fndubitable, the Meglet of the Circumſtances ſhall not 
avotd the At in Equity ; poſſibly when from Home oz 
i Sick, be remembzed not the Circumſtance of his Power; 
ih and. the Powers of this Kind have a favourable -Con- 
1 ſtruction in Law, and not reſembled to Conditions, 
bl which are ſtrictly expounded ; foz a Power of this Kind, 
may be executed by Part, and extinct in Part, and 
ſtand fo2 the Reſt; but a Purchaſer ſhall defend himſelt 
in ſuch Caſe, but with Difference, tho not executed ac- 
coding to the Circumſtances; fozif he hath Notice (quære 
if he meant of the oziginal Conveyance only, oz of the 

{ll executed Eſtate) he purchaleth at his own Petit. | 


Smith qgainſt Aſhron. November 15. 


Power aotobſery'd D Alph, the Gzandfather of the Defendant, an Infant, 
in Circumſtance, F\ had Power by Deed, oz (Will under Seal, to charge 
See the foregoing Lands in Yorkſhire, (which by the ſame" Conveyance'he 
Caſe, Sc. there fhtatled on the Heirs Males): with Monies, not exceed: 
* 10, 17, ing 500 l. Þe ſent Notes in Writing to J. S. to aw 
23, 159, 24. AQ Conveyance to Feoſtees, but with Blanks ko; their 
6 . 1, 133 Names, thereby to charge Lands in Cheſhire, | called 
2 Ven 350, 163, Wymondily, with 15001. Potions fo2 younger Childzen; 
2 Chanc. Ca. 29, 30, and if they ſufficed not fo2-15001-to charge the York-' 


, TEN ſhire Lands with what was deficient, Deeds were p2e- 
„ 2 Chanc. Rep. 24, Pared of Conveyances accowdingly,'and ingrofſed; but be⸗ 
%% K. zi koze they were ſealed, o Names ot Feofſees inferted,-be 

0 Lane A 31% died. Richard his Son and peir, Father of one of the 


Defendants, unon Marriage with Beatrix, and 500 l. Poz- 
tion, ſettled the Copyholy Lands on Beatrix, with an Jutail 
to the Heirs Bales ol that Marriage, and dies. The 
Bill is by the younger Childzen fo2 their Poztions, boving 


F* 


— 


Term. Mich. 27 Car. II. in Canc. 267 


no other Subſtance, noz econtra, Beatrix and her Son 

any at pzelent, if the Plaintiff pzevatl, tf. 

The Bill charged the Notes in (Uriting to be the last Notes in Writing, 

Will of Ralph the'Gzandfather z but no Mention in the 1 8 i ef 

and a Conveyance pzepared, but no WIIiIr. 1bane. Rep. 268. 
On the firſt Hearing Direction was given fox a Trial terd by tbe Sta- 

at Law, whether the Notes were Part of the laſt Will ture of Frauds, Ge. 

of Ralph; and a Uerdft paſſed, that they were. 2 Cr. 2. 4 ;. 
The Cauſe coming again to be heard, the Chancelloz 

took Time to adviſe, and nom vecreed the Cheſhire Lands 

to be ſold koꝛ Payment of the Poztions, and immediate 

Poſſeſſion thereof to the pounger Chfldzen, and the In⸗ 

fant to be charged out of the Yorkſhire Lands fo far as 

5001. if the Cheſhire Lands ſuffice not by Sale, 

1. Note; This was decreed, though the Power of 

Charging was not obſerved in the Circumſtance, © 

: - Note; A Will, and no TUriting, mentions it to 


A Exetutoꝛ tempozary, and after B. to be Executoꝛ. Executor tempo- 


+ A.-pzoved the Will, bis Erecutozſhip ceaſed, B. . Vd. an. 77. 


might ſue without other Pꝛobate of the Will by him, by 
the Opinion of the Lord Keeper. And the Cauſe p2o- 
ceeded accozdingly to a Decree of an Account. ' '  * 


F . 


Bullock againſt Knight. 


Blue fo a- Barrſage to be bad between Henry A Leaſe on a Mar- 
bis Son and Bridget the Daughter of night ; riage ſettled in 


and being poſſeſſed of a Leaſe of one thouſand:F?ars, ar- Pit , 8, „ 1 


ticled to ſettle thoſe: Lands in Conſideration thereof, to 28, 68, 128, 257, 


the Uſe and in Truſt: ko; himſelf till the Marriage, and 7 
aſter the Marriage to the dle of himleik fo2 Lite, and alter 
bis Death to Henry ko; his Life, and after to the de of. 

ridget fo her Life, and after their Deaths to the Uſe of 
the Iſſue of their two Bodles to be begotten, accowding 
to the Deſcent of Lands fo entailed. The Marriage being 
had, the Leaſe was aſſigned to thoſe Ales. Then the 

; Dm Father 


as — 
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266 Term. Mich. 27 Car, II. in Canc' 
Father being dead, Henry the pusdand granted his Jn. 
tereſt over and dieth. Bridget ſut viveth and dieth. The 
Defendant takes Adminiſtration of Bridget. Bullock, the 
Father, was dead at ſuch a Time as Henry made his 
Gzant. The Aſſignee ſueth fo2 the Benefit of the Truſt. 
And the Diſpute on Plea and Demurrer was, to which 
the Benefit of the Truſt belonged ? There is no Jie 
living ; but as J take it there was Iſſue: bam, but dead. 
And the Plaintiff made Title as Adminiſtratoꝛ alſo to 
the Jſſue. 4.4 l 
Truſt of a Term Fixſt, Sir John King fo2 the Plaintick objected, That 
for a Feme Covert 44,2 Truſt of a Term limited to a Feme Covert was dif. 

poſable by the Husband, and did bind the Wife foz the 

Truſt ; fo? the Truſt of a Term ſhall-be of the ſame Na- 

ture as the Term sx. » 074 1 

Lord Keeper. J ſhould not doubt, if a Feme have the 

Truſt of a Term fo2 Pears, and marrieth, but to decree 

it to the Alienee of the Husband (ſed quzre if to the g. 

lienee; but ft ſeems it muſt be to execute the Decree to 

the Husband, and then the Husband map alien; but the 

Lord Keeper (aid as befoze) CUhen a Term fs ſettled fo; 

the Maintenance and Jointure of the Mike, the Hus- 
band ſhall never bind the Wife by bis Alienation. 

Frag of a Term adly. It was debated, Chether the Trust limited to 

"Vide ant. $; 9, 68, the Jflue, were here in Mature ok a Limieation, oz by 

191, 208, 249, 299z wap of Purchaſe ; ſo as the Yſſte bozn had then an Jn- 

8 tereſt veſted in him? Foz the Ulife's Adminiſtrato? could 

have no Title. dialen 

It was peſt to be a Limitation, not a Purchaſe, the 

rather fo2 theſe Mos, In Courſe of Deſcent. 

Lord Keeper. An Ge to the Husband and Wife, and 

after to their Jſſue, they then having none, is all one as 

tit limited to them and the Peirs ok their Bodies; and 

the Jflue takes nothing as a r Ni. Je 1 

 zdly. Pet then it was objeded by Sir John King, that 
the Husband map alien his Part; but it was not to my 
Intention fully enough p2eft that here the Articles were 
made befoze the Barriage ; and conſequently they took 
by divided Bojetles.— © | 
The Lord Keeper ruled the Plea good, 
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e Jefferſon againſt Dawſon. 
e 


DP of Lands intumbzed with a Statute, put ⸗ Purchaſe protea- 
chaleth in a pzecedent Statute, having no Notice ©* 
of the firſt Statute. Wr 

Lord Keeper. I he had Notice of the ſecond Statute See 1 Vern. 31. 
befoze he was dip'd in the Purchaſe, he ſhall defend him⸗ 
ſelf by the firſt Statute, whether the ſame were pald ot 
b no; if he can at Law do it, Equity ſhall not help him. 


Note in Caſes proper for Law, a Man muſt take the legal Proceſs, Sc. 1 Fern. 119. 


4 
T2 p 


. * 
kd 
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Anonymus. LY, 


Dar deviſed his Houſes in Sepulchres Pariſh to Deviſe voidbyMit- 
P St. John's College, he being Tenant in 8 3 — * 
the Cozpozation mil named, which was a vold Deviſe ag Equiry as = good 
to paſs the Lands, and ſo on fozmer Pꝛoceedings certf- appointment of « 
fied by the Opinion of the Judges. hlxitable Ute. 
Che Lord Keeper notwithſtanding decreed it a good Ap- 
pointment fo2 a Charitable Ale, within the Stat. of 43 Eliz. 
But then it was-objeed, that it ſo, yet then the Pꝛo⸗ 
tels and Method appointed by the Statute ought to be held, 
_ (viz.) 4 Commiſſion and Inquiſition, and Decree by 
Commiſſtoners, and fo to come at laſt to a final Decree 
by the Lord Chancellor 02 Lord Keeper, but not to ſue by 
non ns in this Caſe, & font 
But the Lord Keeper decreed the Charity, thou Relief upon the 
foe the Statute no ſuch Decree could have ben — 29 Starucs of Charita- 
Then the Defendants claiming not only as Heirs at 5d LE , Ortel 
Law, but by a Title paramount the.Deviſor, It was de. 158, 195, 1 
creed againſt him as to any Title under the Deviſor, 
but not againſt the other Citie. 15 
But it was farther decreed, that at any Trial at Law Referred to Law, 


be ſhould not inſiſt oz give in Evidence the Invalidity of and ardered, That 


the Deviſe. e Defendant do 
not inſiſt on a Title 


The Pꝛoletutoꝛs fo2 the Charity bꝛought an Adion at ber ade by the 
Law in the Common Pleas, where they made Title by the Pecree. He does 
Deviſe; the Counlel £02 the Defendant not being inform. f on it 
ed befoze of the Decree, inliſted that the Decree was void. 
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268 Term. Nich i} Car. II i in ; Cane, 
 UWhereupon the Plaintiff read the Decree, and the Plain. 
tiff was non ⸗ſulted, and then moved the Court of Chan. 

cery foz a Commitment of the Defendant and Eſtablich. 
ment ok the Poſſeſſion, which was. owered, niſi cauſa. 

Fo? Cauſe it was ſhewn, That the Title was volunta. 

rp, and the Court had ozdered no Trial, and the Defen- 
, dants Counſel were not appziſed that the Defendants had 
been ſerved with the Decree, and were willing to go * 
a new Trial on the other Title, and pꝛaped farther 
to thew Cauſe becauſe of the hotneſs of the Time — 
to thew Caule. | 
Lord Keeper. ou labour to get an appeal to the King, 
and fo to delay; z Let the Odder ſtand. 


Appeal to the King: 


Clifford againſt Asbley and cho 


Fine and Non- 'Eorge Low the Father being indebted 3000 l. fo? 

ET Profits of Lands which he received, by his (ill 

2 28 deviſed, that if his Perſonal Eſtate fell ſhozt, that his own 

Lands fn the Counties of Wilts, Hereford and Lincoln 

Could be liable to make Satis faction. There was a Decree 

againſt George Low the Son ko; Satiskadton out of the 

Lands, and he being dead, a Subpœna in the Nature of a 

Scire facias is brought againſt the Defendant as Tenant. 

And all the Defendants but Asbley, as Tenants of the 

Lands to George Low, plead inter alia, that they are ſeve- 

ral Purchaſers fo2 a valuable Conſideration by Fine with 

Pꝛoclamation, after a Decree and Non-claim, without 

Notice, And whether this was a good Bar was the 

Queſtion, and long debated. | 

Lord Keeper, 1. A Fine with Pꝛoclamation and Non- 

claim will bar a Truſt, and ſo it was reſolved in the Ex 

Entry on the Land 2. And an Entry on the Land by a Ceſtui que truſt is 
4% in 0 fel. no Cuffictent Claim, but it muſt be by Sabpoena. 

ent Claim. 3. But there is a Decree which is moze than a'Troft, 

and put Caſe that a Man have a Judgment on Debt at the 

Common Law, on which he may have an Elegit. Che 

Defendant after Judgment aliens the Lands by Fine and 

Pꝛoclamation, and five Pears paſs ; the Plaintiff may 

have a Scire facias and Elegit; and why not? So here I 

anſwer, That in Caſe of a Statute 0 m_—_ * 6 


Fones 14 Car. 


T erm. n Mich. 27 — II. in Cane. 269 
Plalntitf 02 Cognizee had no Jntereſt in the Land; fo2 i 

be releaſe all his Right to the Land, pet he may ſue Ex- 

etution on the Land. 

Much was ſaid on the other ſide touching the Incon⸗ 

venfency and ill Conſequence ; on the one hand, how 

dangerous it would be fo; Purchaſers, and how much 

the Statute of Fines would de weakned ; an oo other 

ſide, how Decrees would be Weakned. 

The Lord Keeper took Time to adviſe. © 

But Asbley's Plea wag allowed, — as to the 

Lands, viz. Fiſherton Anger which he claimed, George 

Low Party to the Fine was but Tenant in Tail, the Re- 

mainder over to his Bꝛother, under whom Asbley claim; 

ed by Fine without Notice of the Truſt 02 Decree. 


Man againſt Cob. 


T Þ E Plaintiff, Lopd of the ano? of Finchley, p2e- 

tends himſelf Low, and ſeiſed of Rents of the De- 
fendants as Tenants of the Freehold. A Trial directed 
and found fo2 the Plaintiff, and decreed that the Tenure 
and Seifin be admitted without farther Trial. 


Lord Keeper. Tenants uſe their Landloꝛds badly now. 


Note; Attornment, Seiſins, Aſſents to Legacies, ee. are favoured in Equity. 1 Vern. 336. 


Tenure and Seiſin 
of o__ admitted 
4 Wa 


Anonymus 


Tos Jnhabitants of Sutton Cofield 1 bete W Grant to the War- 
ted by H. 8. and the Manor and Park granted to en tendge o ae 
them in Fee, by the Name of the Marden and Aſſiſtants, iahabitants. 

and the Gꝛant was made to them; and it appeared by the 

Gzant, that the ſame was fo2 the Benefit of the Inha⸗ 

bitants fo; Eaſe of Taxes, and Relief of the Poor. 

ASuit was in the Star- Chamber touching Miſimploy- ; 
ment and Jncloſing the Lands, whereby the Jnhabitants TX che aha. 
were pꝛejudiced; and there decreed that no farther En- birans. 
cloſure ſhould be made without Conſent of the majo2 
Part of the Jnhabitants. 

In King Charles the Firſt Time, ſome of the Pꝛincipal of 
theJnhabitants,W2.Pudſey and others took anewCharter, 
leaving out the Jnhabſtants ; and now the Carden and 
kwenty-thzee moze made Leaſes and Jncloſures without 
Conſent of the majoꝛ Part. And the Plaintiff an Jnhabi- 


tant 


Term. Mich. 27 Car. IL in Cane 
tant on Behalf of himſelf and the reſt ofthe Inhabitantg 
And the Lord Keeper decreed againſt the new'Leafes 
and Inclolures, and that no ſuch ſhould be without Con. 
ſent of the majo2 Part. And on Re-hearing confirmed 
this Decree; fo2 though the Adminiſtration was in the 
twenty-four, yet the Benefit was fo2 the Jrihabitants in 
general; but it was pzefſed much that the twenty four 
were the Cozpoxation, and the Jntereſt in them, and they 
might alien the Effate, and a fortiori Leaſe and Jncloſe ; 
and it would bzeed Contention and Confuſion if that the 


Multitude muſt intermeddle. 


Anonymus. December 14. 


Stathte loſt, not to ThE Lord Keeper was moved touching a Statute 
n 1 loſt to have it certiſied; and two Pꝛecedents were 


idea. 11,48,231. Lord Keeper, Chey are Pꝛecedents not to be followed, 
7. 292, 3% and J will never do it. Exhibit your Bill againſt all that 
are concerned in the Land, and Juſtice ſhall be done you, 


Note; Though this ought n6t to be done on Motion, yet on a Bill exhibited, if it appears 
a Statute, Recognizance, Deed, Sc. to have been loſt, or rendred void by Fraud, Force, 
or Accident, Equity will relieve; .. ; th Sts. MAS: of e 

A Defendant had ſuppreſs'd a Marriage Settlement, whereby a Remainder in Tail was 
limited to the Plaintiff's Father in Tail, and all the prior Eſtates being ſpent ; twas decreed 
the Plaintiff ſhould hold the Eſtate, though the Deed was loſt: + 2 Vern. 308. 

On an Iſſue at Law, whether a Deed to lead the Uſes of a Fine was duly executed, the 
Deed having been enrolled, and afterwards loſt, a Copy of the Inrolment was allowed to be 
given in Evidence. 2 Vern. 471, 591. See alſo ibid. 561., And note . ibid. 98. If a Leaſe of 
Lands by Deed is loft, the Leflor may declare on a Demiſe in general, without ſaying it vas 
by Deed, See New Equity Ca. 86. 3 5 


.D Þ 


Term. Sandt. Hill. 


Ano Regis 27 & 28 Car. U. 
IN 


CANCELLARIA. 


* 


Corniſh againſt Mew. Jar uary 2 8. 


(Om ſeiſed in Fee deviſed Lands to A. fo2 Life, Yide xr. 223, 224. 


Rematuder to B. in Fee. The Lands were befoze 1 


Ne Devile moztgagen in Fee fo2 100 I. and ſhe Difference between 


Payment of the Boztgage, as in caſe of the peir, who perſonal Aders,and 
could be relieved upan the perſonal Eſtate in ſuch Caſe. Ce. , * 
But the Court toak a Difference; there indeed the Tenant for Life 
pan ll be rea oy! not a ues and decreed 55 _ Third; 
a ould be decreed ane Third, and be in D 
Remainder two Thirds, to redeem. oo | rh and 


e 4 Joſntreſs r 
between Bertie and N 8 


Mtgage, hold over till ſhe 
thould be de fatisfied. 


Bertue againſt Stile 
4 p E ſame Day another Caſe, 
: 0 1 is 5 8 re e 

tepald with Intereſt, Hg 

ERA of * 4 20. «Cha cd 55 * 45 OY 1 Verw 36, 37» 309, 436. 


ir 


Brown 


more Executoz, and left Aﬀets enough to pay the the Heir of a Mort- 
Debts, which B. in Remainder mayer it might g to the fieted uren ie 
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Term. Hill. 27 & 2 Car. IL inCanc,, 


Brown againſt Vermuden. February. | 
v ff 283. X pere a Pariſh is ſued, and kour named to deten 
„ W and a Decree againſt tbem; one who claims un: 
to defend , and der none of the four, conteſts the Decree, © 
a Decree againſt Brown, Clicar of Worſelworth, ſued a Scire fac. and 


them; one who by Subpcena to have Execution of a Decree, had by and 


claims under none 


| of che four, con- ON the Behalf of one Carrier, dis Predeceſſoz, fz the 
| 'F | en the Decree. tenth Dick of Lead-Oar in the Pariſh, at the Charge and 
13 Tithes of Lead- Labour of the Miners there, (viz.) the Uicar to pay one 
. | Oar. Pf. 232: Penny a Dick. Carrier, his Pzedeceſſoz, ſued divers 99. 


ners there, grounding his Sutt by Pꝛelcription. Four 
Perſons were named by the Biners to defend the Suit 
fo2 them; and a Decree paſſed againſt the four, ko Car- 
rier and his Succeſſoꝛs, that the Defendants and all the 
Miners ſhould pay. Vermuden, who owned and wought 
a Mine there being ſerved, appeared and inſlſfed that he 
is not bound. by the Decree, fo2 that he was not Party oz 
pꝛivy, noꝛ claimed under any who was; and if he ſhould 
be bound, then the Parſon ought to be bound, . ff the De- 
cree had been againſt the Parſon, which could not; be: 
cauſe the Parſon no Ordinary were no Parties, and 
the Defendant could have no Bill of Review of it, if it 
be erroneous, and therefoze ought not to be bound. 
The Lord Chancellor. r. Jf the Defendant ſhould not 
be bound, Duits of this Nature, as in caſe of Jnclo- 
ſures, Suit againſt the /Jnhabitants' fox Suit to a Bill, 
and the like, would be infinite, and {mpoſſible to be ended, 
And declared, that the Defendant, though no Party no} 
- pzivy, pet he may have a Bill of Review, becaule he 
is grieved by the Decree. 
N 2dly. Che Defendant inſiſted on the Jurisdidion of the 
11 Dutchy-Court, the Patich being Part of the Datchy, 
30 and the King had Cap. and Lat. as in Bight of a Dutchy, 
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and a Court of Revenue. Ya 
The Chancellor. It is within the County Palatine; 
this Court map hold Plea. of Lands in the Datchy. 
3dly. The Court who made the Decree held. the 1d. 
r Dick too little, and owered a Comm(Mion to ſettle 
ſome moꝛe reaſonable Recompence to the Piners, which 
never was executed, Non allocatur. N 


2 Athly. Sit 
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4. Sit Jobn Heath was Cenant in Common with ver- f 
muden, who ounhtnor'to de ppoſecated gone. But te 
Defendant notwfthitanding was ruled to perfeit his An⸗ 
The Low Chancelloz, The Queſtion is, Whether the 
' Decree while it fands would be obeyed, not Whether it 
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Awkes in his Purchaſe had Notice of the Plaintiff's , .;;.c for an An- 
gnnuity, ka; it was excepted! in his Deed of JPur- ny againſt a Pur- 
chaſe, which contained Part of the Lands charged, and _— 
divers other Lands. After Hawkes (old the other Lands 
not charged, and alſo tome few Acres of the Land charged 
by general Mozds, and Deſtred the Plajntff- and her 
Husband to join in a Fine to the Perſon who bought 
them, and was afſured by Hawkes, that the ſame would 
not pꝛejudice her in the Lands fettled on her: But this 
was p2oved by one CWitnefs only, and his Depoſittons 
uncertain as to the Particu las 
Alo it was pꝛoved, that another Perſon had alſo bought 
and was in Poſſeion of thzee Acres of Land charged, 
and was no Party to the Bill; and that no Relief 
ought to be in Equity, becauſe the Ertinguiſhment of the 


At by a Fine. And however Hawkes could not be charg- 1 4 
ed, there being no Appoztionment to be made, the Te: . ant. 32, 79, 50. 
nant of the thzee Acres being no Party to the Bill. | 
The Lozd Chancelloz. pere was no Conſideration fo2 
the Rent, and no Agreement to extinguiſh it; and when 
the Land was ſold, it was ſold foz 8001. of which 700 l. 
was paid to Hawkes. The TUidow was circumvented, 
and decreed Relief againſt Hawkes. 


Richardſon againſt Louther. February 12. 


Crtain Exhibits of TUritings were given in it at a Alteration of Ex- 

Commiſſion foz Examination of Witneſſes, Che bite akter Com- 
Defendant ſuggeſted that the Exhtbits were altered and 
interlined ſince the Commiſſion executed, and pꝛaped a 
Commiſſion to examine that Point. 


Nn Objection 


Rent being a Rent⸗ charge was by the Plaintiff's own Rent-charge, where 
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1 "Fam HI 27 8528 637 SE in Cane 
When the Party "Objeation. ben the Party hath 75 pe. 
1 ſent, 1 can vever exaniine new Inter rogatoges by 
ever examine new C mmi on. 4 nn 
Interrogatorics by . Reſp. True as to the Petits. But this hath hap. 
Meri **.* pened ſince, and not examined to by. the Commione, 
not being then in Being. 
Object. How could the Defendant know this but by 
Diſcovery of his Commuſſſoner, who ought not to diſcg. 
ver the Examination? 


But yet the Loꝛd Chancelloz opvered a Commilon 


Taylor againſt Debar, e. 6. February 24. 


AR. . — A Purchaſer of the Crown Lands in the Time of the 


further Afurance, L late Mats, ſells Part to the Plaintiff, and cove. 
Vendor porchaſerh nants to make further Aſſurance. pe on the King's 
the good Title. Rellitution fo2 300 l. had a Leaſe fo2 Years made to him 
Vide poſt. 257- under the King's Title. The Decree was, be Gould 


"Cher. R. 159. aͤlſign his Term in the Part he ſold. * 


* For in ſuch Caſes Equity will decree a ſpecifick Performance of the Covenant or 
ment; and that in ſome Caſes where the Agreement was only by Parol. See 1 Vern. 48, 110, 


201, 159, 189, 296, 217, 229. 2 Jem 200, 323, 373, 455, 272, 280, 394, 423-447. 
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| Anno Regis 2 28 Car: IL, re 
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Anonymus. A pril 30. 


Creditoz offered Pꝛook of his Debt to the FEE Proof of 4 Credi 


miſioners of Bankrupt, which they diſallowed, er Pebedifalion- 


A Diſtribution was not yet made. Jt was alledged 27,7, Commiſion: 


that the Pꝛoot was ſufficient, and moved that the Lozd bear che Proof. 
Chancelloz would be attended by both Sides to hear and oy 
give Der therein. 

The Low Chancelloz. by Gould J not leave it tu 
the Courſe the Statute hath pzovided ? It it be granted 


in one, it will be agked on all Caſes. Pet at laſt it 
was owered, 


Whitton againſt Lloyd. May 1. 


Deviſeth his Lands to his Executozs, towarus 

» Payment of his Debts and Legacies. 

The Low'Chancello), Debts muſt be pald befoze Debrs before Lega- 
Legactes : And decreed his Debts to be fully paid be- cit% where ants 
foe his Legacies, and took a Difference between ſuch 7 nn. 136, 149, 


en made by Conveyance, and by Mill. 448, 257 
An 2 Waller 
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Term. Paſch. 28 Car. II. 


Waller againſt Dale. May 1. 


88 
4 own Genie- M get rh Gentleman, <d.two.atbth, ſn 
1 ploped one Willis te goto 500 J. Wulis im. 
Ani. 20%. ploped Wiltſhire, who" ſpoke to Dalt a Silkmian, and 
Max. 1. Ca. . bought of him Silks foz 500 l. The Plaintiff gave 
ge c. Bond and Judgment fox the Boney. . Wiltſbire ſola 
1 Vern. 238, 346, the Silks ko; 250 J. und kept 30 I. ko bis and Willis's 
467, 475+, Pains, and paid 2001: to the Plaintiff. The Defen. 
dant never treated with the Plaintiff. And denied on Dath 

that he ever treated about the Loan of Boney, and de. 

poſed the Silks to be of 5001. Ualue, oz thereabouts ; 

but: Pꝛoot to the contra rr 

Oecreed only 200 l. and Intereſfk (Quzre foz the 

"as and Relief againſt the Defendant quoad 

28 — —. NE I 


See the Caſe 1 Vern. 467. Where three young Heirs had bought Goods of a Tradeſman, 
and bound themſelves to him l Sc. to pay thrice the Value at their Father's Death; 
yet each of them was relieved on Payment of what was the Value of the Goods, which he 
ſeparately had; and the, like Caſe in 2 Vern. 77. See alſo 2 Vern. 14 and 27. of unconſcion- 
able Bargains got from Heirs ſer aſide in Equity. n 1 
See young Heirs, who had ſold their reverſionary Intereſts in Eſtates at under Value, 


relieved in Equity, 1 Vern. 167, 271. a iG 4b 
per Ann. being drawn into a Statute 


One juſt come of Age entitled to an Eſtate of 3000 l. 
for 1000 l. on which he received only 500 l. was relieved againſt the Stat. 2 Vern. 346. 

And a Multitude of Caſes are where Equity has rclieved againſt catching Bargains, and 
fraudulent or underhand Agreements. Vide 1 Vern. 46, 51, 237, 240, 346, 348, 475- 2 en. 
71, 123, 150, 151, 602. NY | | * | 

And note; In Deteſtation of Fraud, Equity has ſet aſide not only Articles, Agreements 
Conveyances, Marriage-Settlements, Wills, Sc. but even Fines, Recoveries, Judgments, an 
orher 7 of Record. Sce 1 Vern. 60, 84, 132, 205. 2 Vern. 56, 5$, 121, 326, 700, &. 
New Eq. Ca. 80, 83, 96. 2 | | $ | v1 4 | 
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CANCELLARIA. 


allied. again —— J une "Y 


\D E Bill was to Diſcover: an ancient. Deed of Inugemen of Si- 
Jntail ſuppoſed to be in'the-Defendant's Hands, lier . fl fl or 
| and that be had peruſed it; and that in Diſcourſe be — to ne ab gg 
he had acknowledged ſuch Deed, and other line Charges. % an. 66. 

The Defendant ſaith by Plea, that de was a Eoun- “ . 38, 39, 
ſelloz with A. B. That on a Reference between the Par- | 
ties, it was agreed that nothing that paſſed then, ſhould 
be made (iſe of on either Side, oz be diſcloſed. 7 

The Low Chancelloz owered that what the Defendant 
knew only as Counſelloz, 02 under ſuch 3 of St- 
lence, he ſhould not be put to anſwer. 


Moor againſt Blagrave, Juve 9. 


Executoz Party; and therefote the Bill was not cutor ne Party, nor 


good, tho the Executoz to the Legacy was alledged in the 22% ur chareen 


Bill to conſent by the b inne of the Legacy. 2 
| Vide ant. 51, 74, 


70 | +4 Tt en 
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Salisbury againſt Baggot. June 1 3. 
$i William Jones's AM Hong many Other Queſtions, which aroſe in the 


Reps 416. A Cate, ſome were aboyt the Operatian ot a Fine with 


Paoclamation and Nonelaim-thereon,” of which ehe Loꝛd 
Chancelloz having heard the Cauſe ſeveral Days, took 
Time to adviſe, and now declared his Opinion at large. 
The Bill was to habe Articles Made on good and va- 
luable Conſideration ſixty Pears befoze decreed, by which 
the Lands in Queſtion were to be ſettled on A. the Fa- 
ther fo2 Life ; Remainder in Tail to him, whoſe Son 
and Heir the Plaintiff is. Mars” 
Fine and Non- The Defendants inſiſted an a Fine andMonelaim; which 


claim. the Plaintiff would inter alia avoid by Infancy of himſelf 


a 230, ze, and of his Father, and of Entry made by himſelf within 


-five Pears after the Death of A. who was Tenant fo; Life. 

The Lozd Chancelloz in ſeveral other Points touching 

4 Notice, &c, was of Opinion fo2 the Plaintiff, but dil⸗ 
miſt the Bill on Conſideration: of the Fine. 


Fineand Nonclaim 1. That a Fine and Nonclaim bars all Truſts and 
Trug „bete Cquity ; and do {t-wos- reſolved by all the Judges de. 


che Lands only tween Cary und Sir Thomas Thynn, where the Equity 
bee ile Land Was of d Pꝛactite in gaining a Conveyance 'of Lands, 
are charged in re- and ſince" reſolved in the Exchequer, 'where'a Truſt was 
ſpe& of the Per- hatted, elſe no Man could know when he was ſure of 
ron, it bars nor...” UA Inheritance: But this is on two Differences: 
N iſt. Where the Equity chargeth the Lands as in the 
afozeſaid- @aſes, there the Fine bars; but where it 
chargeth the Perſon' in Reſpect ok the Lands it doth 
not bar, as in the Low Knows Caſe; wherein a Fine 
and Nonclatm barred non. 
That Fine Fan, 2dly. Jf the Equity 02 Truſt be created by the Fine, 
„t Truſt which & that Fine ſhall never bar the Equity which it created. 
creates. Claim of But the Objection that there is a Claim within the five 
-n Equity be i Pears of the Death of the Tenant foz Life, by the Aue 
<therwiſe but by In Tail, helps not, in Reſpef of the Manner of Claim; 
Sulhons. ' Fo the Claim is to be of an Equity which can be made 
I! no other Map but by Subpcena. In Caſes of [awful 
Entry oz Action, Equity makes not an Entry labſful. 
Entrp of an Iſſue after Diſcontinuance is no Claim, 
but it muſt be by Formedon ; the Statute hath taken 
away the Claim at Common Law ſub pede Finis. Cie 
| 2 | | 2. 3 
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2. The Claim in Equtty in this Caſe is to have an a. 
ſurance 2 Convepance made, which the Father of the ©: 
Plaintiſf might have ſued koz, being long ago, and that 
being veſted in the Father, his Non claim thereto all 
bar his Son the Plaintiff. But tf the Convepance had 
been made, then the Entry of the Plaintiff had been a 
good Claim to avctd the Fine; ko no Man chall be infox; 
ced to toke advantage of a Fozfeiture. It is Time e- 
nough fo2 him in Remainder to enter after the Death of 
Tenant fo2 Life, But here is no Title to the Lands, 
but an Equity to have the Convepance of the Lands 
ſettled on a Leaſe fo2 Life, the Remainder fn Tail. - 

Quære, Ik the Party, who ſhould make the Settle- 
ment, ſhould die without Heir, oz the like? And Quære, 
Ik one be entitled to have the Land conveyed, have not a 
Title to the Land in Equity ? — FL Sad: 


Clotworthy againſt Melliſh. June. 


Nilea to part, and Demurrer to part; the Plea ober- A p1ca and three 
ruled, Then the Oefendant anſwered; and that be. inſuſßcient An- 


ing inſufficient he put in another Anſwer, and that repozt . er, whether to. 


be exami L 
ed inſufficient, he put in a fourth Anſwer : Ik the firſt rrogarorics. 
be accounted one. b 05 | Ant, 60, 66, 238. 


The Lozd Chancelloz did not commit him to be examf- 
ned on Jnterrogatozies.  __ 256 


Mus in Difference referred by C onſent and Ower No Relief againſt 
of the Court to By, Birch and two others, oz any n Award made 


without Order of 


two of them. Two made the Award, and now Ercep- Court, unles for 
tions were taken to the Award on the one ſive, and the Corruption. Vide 
other ſide moved it might be decreed. e eee 
The Low Chancelloz. Jf the Parties without the Exceeding Autho- 
Court refer the Differences, they chuſe their own Judges; #7: ior there 
and this Court telieveth not againſt the Award, unleſs it weir own Judzes: 
be in a Caſe of Cozruption, exceeding Authozitp, o2 the bur if by Conſent 
like. But when a Reference by Conſent and Per of Hs TO, 
Court, if it appear unequitable, this Court will not decree if unequitable. 
it. And accoꝛdingly in this Cauſe ſet aſide the Award and 
Sond of Submiſſion, The Reaſon was, becauſe it con: 


cerned 
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2 char be pelt cerned an Infant, to-whom 450.1. was. awarded z and that 
Pee when at Bond tÞould. be given.by the Guotdian, . that the Ankant 
Age, ſer aſide, be- ſhauld at his. full Age. convep the Lands in Queſtion, 


cauſe unteaſonadle. which is not reaſonable,.fo? he may die; * 1 be. live to 


Age, refuſe to convey; ſo it is not mutual. 


The Court villde. Che Logd:Chanceliop alſo ſaid, Þe would never decree 


Award 
bind an infant.  ON-AWArD Which could bind an Infant. 
Where Equity favours or privileges Infants, fee 1 Vern. 39; 173, 295, 296, 348, AY ur 


2 Vern. 225, 232, 236, 342, 368, 4%0, 1 74k: 


P am apainſt Sir bin Hobert, Net here 0 
"ow ki 25 Joi deceaſed. ſo f 


- 25 177, 19. Tur. Caſe was, Sir John Hobert bad two Dough- 
Eo ters, Dorothy ( mat rien in his Life-time ta Sit John 
Lands fences i" Hele, whoſe Gzandchild and peir the Plaintiff married) 
ſell ſo much as and Philippa. And having ſuch Iſſue, ſettled divers Lands 
the Truſtees hou in Norfolk un Truft in Fee, that they and theSurvivioz 
ment of Debts and Of them within two * — 1 — Gould fell, 
Legacies, and the gg they (yould tht and t e Monies raiſey by 
peers and bee Dale, aud the Pofits in the . Time 1 im- 
Executor. - Ploped towards Payment of his g and Legactes that 
7, Whether git ſhould be left unpald by his Executozs'; and the Dver- 
mars then Þ — after ſuch Debts — _— — — =_ we 
cient. ns as he ſhould appofnt S Tilt ; n | 
2. The Daughter gf ſuth Appointment, to Philippa and her Executos; 
Iſſue. whether the Which he-after by his Mill confirmed, and died fn 1647. 
Lands N - to Philippa marrfed the'Defendant in 1647. and after her 
„r her Hern Father's Death had Iſſue by bim, and died, and then the 


or her Heir. | Iſſue of Philippa alſa died an Inkant without Aflue.. 


Truftees had pald off ſome Debts and ſold (ome Lands; 


ſome Lands remafued unſold, and ſome Debts unpaid. 


The Defendant obtained. from the Truſtees a Convey- 


_ ance of the Lands, becauſe the Surplulage of the Banep 


of the Lands ſold was to go to his Mike, her Executozs 


and Adminiſtratozs. 
The Plaintiff and his Mike as beirs to the Teftatoz, 
and Philippa the Tife, pzayed an Account, and to have the 


Lands unſold. To which the Defendant pleaded the 


Matter. 
The Lom Chant elloꝛ ozdered the Batter to be put in 


wa of A (wer. 
* Reaſons 


The Defendant took Adminiſtratſoit to bis Wife.” The 


. 


— 


7 erm. III 28 Car II. in Cane ; 


N 


. Reaſons againſt the Plea were urged, 
1. The Lands are not appointed to be told abſolutely; 


but to be ſold as the Executozs ſhould think fit;which is all re. 
one as ik it had been (old, if they find Occaſion: foz Pay- **] 


ment ok Debts and Legacies. But in ſuch Cale they 
habe not a pure and ablolute Power and merely Arbitrary; 
but ſubſet to the Rules and Laws of Equity; koꝛ in Caſe 
the Eſtate perſonal would ſuffice to pay the Debts, thep 


may not ſell the Land and pay the Debts with that Mo: 


ney, and keep the perſonal Eſtate to themlelves. 

2dly. And as they are reſtrained from ſelling in Caſe 
the perſonal Eſtate can pay all, fo if it will pay Part pꝛo⸗ 
poztfonably accoꝛding to reaſonable Circumſtances, in that 
Caſe they may ſell,” and not other wiſe. Quære there. 
foe if the Executozs ſhould not be made Parties. 


zdly. hen Philippa the Mike died, the Surplus 07 | | 


neceſſary Sale will belong to the Adminiſtratoꝛs; but it 


did not ſie in the Power and Elettion of the Husband, her 


Adminiſtratoꝛ oꝛ Truſtees to ſell-without-Mecefity, and 
thereby to give in Effect the Ualue of the Lands, 02 the 
Lands themſelves from his Child that ſurvived her, and 
was Heir to the Husband, and thereby. diſinhertted the 
Child, and in Effet intitied the Adminilteatox to the 
Lands by wap ot Bargain. 


4thly. Put caſe the husband * died whie the CUite,; 


and. a collateral Kinlman had taken Adminiſtration to the 
Wife dying after her Husband; he might as well have 
Done it as now the Husband has done; he could not with 
any Colour have had the Lands, and the Husband hath no 
other Title, but what ſuch Stranger ould have (viz) 
as Adminiſtratoz, not as Husband. 

;thly. No Adminiſtrato? in ſich Cale is to be prefer- 
red bekohe an Heir. The Heir ſhall enfozce the Admint- 
ſtratoꝛ to pꝛeſerve the Inheritance from Sale by the per- 
ſonal Eſtate to pay Debts. 

Objection. 

obert. 


ſtatoz's Death, and therefoze could be no Conſideration 
of this Bequeſt z fo2 ſhe might have married any other 
Perſon, and ſuch Husband ſhould have as much Right as 
Sit John Hobert. 

The Title that the Son had while he lived, deſcends to 
the Plaintiff as his Heir, and did fo deſcend before the 
D o Tran(- 


The Name is peſerved, te marrying a 
Anſwer. The Marriage was two Pears after the Ce. 


ä 


wer to ſellLands, 
ect to the Rules 

Laws of Equi- 
ty vide ant. 18, 104. 
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Tranſadton between the Deſendant and the Tee f and 
2 5 not make then whom: they plealed Hei 
The Husband: without p Fine by che teilte, couly not 
bind rhe Nute and der heirs to take from her the Power 
to tleut the E Hate by Payment of the Debrs, * conſe 
quently to bar bet Heir thereof. 


ot the Creation and Execation el Peers &%. as regarded in, Equity, vid 1 \Fou 
355, 406, 7, 414, Se. 2 Vern. 39s 376, 379, 528, 3315 3325 665, 441,313. by 5 


Brown ago) inſt Vermuden. 


Fo Tith of hook _ Parſon of Woeſdworth erhibiteda Bill e 
Nat decreed. D Vermuden ta babe Perfozmance ot a Decree obtain: 
Ant. 272. 1 again certain Per ons CUozkers andDwners of Lead 
RA 185. Mines in Derbyſhire, whereby a certain manner of tith 
New Ca. in Eq. 117. g Of Lead en, not only againft the parti. 


Perſons named Defendants, but all other Owners | 
and Clozkers, 
Vermuden pleaded inter alia, That be was a Stranger, 
and claimed not under any Party o2 pztvp to the Bil, 
and therefore infiſtey he ought not to be pꝛoſecuted dy a 
Bill not grounded on the Fa# and Title, but on the De. 
cree in the Nature of-a Scire facias. 
This Plea was fozmerly over: ruled by the Lord Chan- 
cellor, vide fol. 272. But a Commiſſion granted to er- 
amine the Quantity and:Ualue of the Oar, and the Plains 
tiff's Title, if Parſon; &c. The Six Clerks appointed 
Time and Place, but the Defendant's CUitnefſes were (0 
aged, that they could not come to the Place, and there: 
fore a new Commifſion payed. 
Commiſſioners ad- Lord Chancellor. The Time and Place is only fo! 
n the fixt meeting of the CommiMoners ; but after they 
may adjourn to another Time oz another Place. 


Note; Tithe of Oar is bet due in general, except there be a Special Cuſtom for Payment 
of it. 2 Vern. 46. 8 
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The. Lord Keeper. Finch 
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Giles Thornbrough, Clerk, and Jane his Wife, 
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Daughter and Heir of Lawrence Clifton, 


of James Baker, and John N ichols, 'Eſq; 
and Sarah hisWife, Adminiſtratrix of James 
Baker, Defendants. July 10. 


þ E Plaintif's'Bill being, That the ſad Lawrence 
| Clifton, by Indentures of Leaſe and Releaſe be- 
tween him and the ſaid James Baker, bearing Date the 2oth 
and 21ſt of October 1656. in Conſideration ot 300 I. paid 
to him by the ſaid James Baker, did tonbep to the ſain 
James Baker and his ÞHeirs ſeveral Lands in Stoak in the 
County of Surry ; and bp another Indenture executed at 
the lame Time between the lame Parties, it was agreed 
between them, that ik the ſaſd Lawrence Clifton ſhould 


Gent. P laintiffs ; John Baker Son and Heir 


during his Lite pay to the ſaid James Baker, hig peirs, Et · 


ecutoꝛs, Adminiſtratoꝛs ozAlligns, 301. yearlpat Lady. day 
and Michaelmas. 0 within thirty Days after; by equal p JN 


tions; and if the Heirs of the ſaid Lawrence ſhould within 


ſix Months after the Death ok the'ſatd Lawrence puy to 
the ſaid James Baker, his Heirs; Executozs, Adminiſtra- 
tozs 02 Aﬀligns, the Sum of: 500-1: wich Jntereft ſince 
the paying the laſt 151. then the Leaſe and Releaſe ſhould 
ceaſe and be void; and about one Pear after the (afd 
Lawrence Clifton died, leabing the ſaid* Jane his only 
Daughter and peir: And by another Jndenture bearing 
Date the 25th of May 1658. made between the now 


Plaintiff and the ſafd: James Baker, did covenant with the 


Plaintiff, that i they oz either of them ſhould pay to the 


laid James Baker, his Þeirs, Erecutozs, Adminiſtrato2s 


02 Alligns, the Sum of'201. only on the 2oth of Otober 
then nert following, and the Sum of 5301. on the 2oth 
of October 1659. that then the ſald Jndenture of Leaſe 
and Releaſe ſhould be void 2: And the ſaid James Baker 
died about May 16 59. and the Pꝛemiſſes being fozfeited, 
they deſcended to the laid Dekendant John Baker, Son 
and Heir to the ſaid james; and the Defendant Sarah. 
the Relict of the ſald James 5 having * 

0 2 | 8 


Where the Mort- 
gage Money ſhall 
be paid to the Heir 
or Executor. 
1 Chan. Rep. 17. 
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Equitas ſequitur Le- 
em 


ide ant. 84. 


Term. Trin. 28 Car. IL in Ganc 


eign, -decreed by 


9 


his Eſtate granted to her, her ſaid pusband John Ni. 
chols, and lhe does pꝛetend to the (aid Woztgage; and the 
Plaintiff pzaying a Recompence on Payment- of what 
was due, the Defendant Jobn Baker by his Anſwer con. 
feſling the Moꝛtgage and Agreement ,afozeſaid, and that 
the Boxtgage being fo2feited, deſcended upon him ag 
Peit to his Father, and ſubmitted to reconvey the Þye. 
miles on Payment of Pꝛincipal, Jntereſt and Coſts to 


bim, the Defendant and John Nichols and his'Tife 


confeling the (aid Moztgage, and inſiſting that the ſai 
Sarah was Adminiftratrix to her foymer Þusband, and 
thereby intitled to the ſaid Boztgage Money and Jnte. 
reſt, although he bath other Afſets of her pusband g 
Eſtate, with a conſinerable Dverplus. © tm 

Jt was, upon the Þearing of: the Cauſe the 11th of Fe. 
bruary, in the twenty third Pear of his now Bajeſty's 
the Maſter: of the Rolls, That upon 
Payment of Principal, Intereſt and Coſts, The Defendant 
John Baker ſhould reconvey the Pꝛemiſes. And it was 
then farther o2dered, that the Party ſhould attend the 
Right Þonourable che Lord Keeper of the Gzeat- Seal 
of England fo2 bis Lordſhip's Directions, Mhether the 
aincipal and Intereſt ſhould be paid to the Defendant 
n Baker the Þeir, oz to the Dekendant Sarah, the 
Relict and Adminiſtratrix of the ſaid James Baker; [ſnice 
which the ſatd Pꝛincipal and Jntereft having been paid 
by the Plaintiff,' and a Reconveyance made unto them; 
but the Queſtion between the weir and the Abminiſtra- 
trix being not ſettien; Now upon hearing and full ve- 
bat ing of; the Matter this pꝛeſent Day by Counſel learn 
ed, as well foz the peir as the Admintſtratrir, whether 
the ſaid Principal Money and Jntereſt doth belong, and 
ought to be paid to the Heir 02 Adminiſtratrix; and the 
foꝛmer Pꝛecedents being pꝛoduced, the Lord Keeper having 
been attended with the ſald Cauſe and Pꝛecedents, and 
having taken Time to conſider thereupon, did now veclare, 
that the Mortgage ought to go to the other Defendant 
John Nichols and his Mite, the Adminiſtratrix of James 
Baker, and not to John Baker, Son and peir at the ſaid 
James Baker; becauſe the Reaſon of the Common Law 
in theſe-Caſes ought, as near as may be, to be followed 
in Equity. Mow by the Common Law, ik the Condf- 
tions 02 Defeazance of a Mortgage of Jaheritance'be 
ſo penned, that no Mention is made either ok peirs o; 
Executoꝛs to whom the Money ſhould be paid; in that cen 
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the Money ougbt to be paid ta the Executtit, in regard 7 fer. vag. i | 


that the Money tame firſt: out of the perſonal Elate, . 

and therefoze uſttallp returns thither- again; but it the 

Defeazance appoints: the Money to be paid either to | 

Heirs 02 Executors disjunctivelp, there by the Common where the Mort- 
Law, if the Mortgage pay the'Money pyeciſely at the £85 Money Gall 
Day, he may elect ku pay it either to the Heits 02 Exe. Heir kor the Exe- 
cutozs, as de pleaſeth': But where'the pꝛeciſe Day is <cutor, in Lan or 
paſt, and the Boztgage forfeited; all Election is gone auity, eleätive. 
in Law; fo2 in Law there is no Redemption. Then | 
when the Cale fs reduced to an Equity. of Redemption, 

that Redemption is not to be upon Payment to the Heirs 

02 Executo2s of the Boxtgagee, at the Election of the 

Yoztgago? ; fo2 it were againſt Equity to revive that 
Election; fo2 then the Moꝛtgagoz might vefer' the Pay- 

ment as long as he pleaſeth,and at laſt fox a Compoſt: 

tion by Payment of the Money to that hand which will 

uſe him beſt; much lels can the Court elect oz direct the 

Payment where they ' pleaſe, foz a Potter fo 'arbitrary 

might be attended with many Jnconventenefes thzough- 

out. Therefoze to have a certain Rule in theſe 'Caſes, 

and a better cannot be choſe than to come as near unto 

the Rule and Reaſon of the Common-Lat as may be. 

Now the Law always gives the Money to the Executoz 

where no Perſon is named,” and where che Election to 

pay to either Heir oz Executoz is gone and fozfeited in 
Law, tis all one in Equity,” as if either weir oz Ex- The Nature of a 
erutoꝛ were named, and then Equity bught to-follow the 54 % 
Law, and give it to the Executo2; fot in natural Justice 
and Equity, the pzincipal Right of the Woxtgagee is to 

the Money, and his Right of the Land is omi as a Se- 
curity foz the Money; wherefoze when the Security de. 
ſcends to the Peir of the Moztgagee tenden with an 
Equity of Redemption, as.ſoon as the'Boztgaſgo? pays 
the Money, the Lands belong to him, and only the Mo- 
ney to the Moztgagee, which is meerly perkonal, and 
lo accrews to the Executozs o: Admitiiiftatozs of the 
Moztgagee. And fox this Reaſon a Motgage of an Mortgage of an In- 
Inheritance to a Citizen ot London hath been: held to beritance. to . Ci. 


tizen of London 


be Part of his perſonal Eſtate, and. divided gccozding pac: of his perto- 


to Cuſtom. And tho* it map ſeem hard that the Heir nal Estate, and o 


ſhould part the Land, and be decreed to make a Recom. S0 deco ding to tbe 
pence without having the Money which comes in lien of 4, 181, 199. 
the Land; pet it will not ſeem. ſo to them iuho conſider 

that the Land was never moze than a Security; and on 

| after 
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alter Payment ok the Boney,” the Lam keeps a Ctug 
bio the Mongage, which the Peir o the Moztgagee jg 
bound to execute; and his: Lozdſhip! declared! that the 
Bigbt to a Sum of Boney, mbich is a perſonal Duty, 
ought always to be certain, and nat to be vartable upon 
Circumſtances. Therefoze: his Lozdlhip did not! think it 
material that the Adminſſtratrir in this Cate had Aﬀets 
without this Money; foz Aſlets oz not Aﬀſets is not the 
Pealure ok Juſtice to Executoz oz Adminiſtratoz,. but 
ſerves only as a Pꝛetence to favout the Þetr, who either 
ought to have the Money ik there be no Aſlets, q nat to 
have it tho there be Aſſets; And fo2 the lame Reaſon hig 
Lopſhip did not think it material that there wanted Cir. 
cumſtances of a perſonal Couenant from the Woztgago! 
to pay the PMonep; foꝛ tho the Cale ot the Adminiſtrattit 
of the Moztgag ee had been ſtronger with it, pet it ig 
ſtrong enough: without it. His Lowtſhip declared that he 
had conſidered the various Pꝛecedents in this Caſe which 
had been urged, whereok not one did come to the very 
Difference between Point, there being a great Difference between a Bott: 
Mortgage and *" gage and an abloſute Conveyance,” with a collateral 9. 
"nce, with a colla- greement to teconvey upon Repayment of the Purchaſe 
teral Agreement to Monep; the other late Pꝛecedents, which made fo? the 
Al. 2.7: Heir, being contrary to the moze ancient Pzecevents of 
this Court, and to ſome modern Pꝛecedents alſo, which 
ſeemed: to his Lowſhip-of moꝛe Weight, his Lozdſhipbe- 
Mortgages loo ing of Dpinton that all Moztgages ought to be looked 
ce perl E. upon as Part of the perſonal Eſtate, unleſs the Patt. 
are. gagee in his Life-time, oz by his laſt Mill. do otherwiſe 
_ Deen declare aud diſpoſe of the fame. CUberefoze, and upon 
* . the whole Matter, bis Lo2vſhip having fully weighed the 
2 Vere. 348, 351: JPzecedents;z- and what was (ald on either Side, doth oz: 
_— 55 Ry. 165 der and decree that the Moztgage Monep and Intereſt 
ener 7 "Gall be pald unto the lald John Nichols and his Wife, 
and kept by them; and that what Security hath been gi⸗ 
ven by either of them concerning the Dilpoſing of the 
ſatd Montes and Jntereſts, oz the Abiding the Qder of 
this Court, as to the Payment of the: ſaid Money and 
Intereſt, be delivered up to them and canc elle. 


But note, though in this Caſe, as in a Multitude of others, the Mortgage-Money was de- 
creed to be paid to the Executor, becauſe the Money came firſt out of the perſonal Efate, 
and therefore ought to return thither again; yet where a Man purchaſed of a Mortgagee, 
apprehending he had an abſolute Eftate, and the Mortgagor came to redeem, the Money 
was decreed to be paid to the Heir of the Purchaſer, and not to his Executor, for that he 
intended it for the Benefit of his Heir. | 1 Vern. 271. Sce Maxims of Equity 21, 22. and the 
Caſes ibid. 3 Chanc. Rep. 222. | : | : ' | . t "2 | N 
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Biſco' againſt the Earl of Banbury, Sov md Ar 
of Nich vs Fart &f Barbary... 34 ONS: 


N Hearing the Cauſe by apyeal froma Decuee 
fozmerly Woncuneen bw the. Lord Chancalias. 

Che Calo was, 

Edward Lord Vaux, F ather af Nicholas Garl af Ban- A Truſt for raiſing 

bury, on the Barviage af Nicholas big San Sari oF Ban- a Sum of Money on 

bury, and Elizabeth Mife ot the (aid Lord Vaux, Father « Term which hap 


and Mather of Nicholas, with Wabel Daughter 'of the ered to ano- 
Lord Mountjoy, fn Conſideration af the ſald Marriage, her Term, where- 


on the Grantor had 


and 80Qo1, Portion, inter alia, ſettled the Manors of Meat; power to charge it. 


and Little Harrowden ta the Uſe at Nichalas and Ifabella 14: *. 298. 
fo2 their Lives, the Remainner ta the Earl of Salishury,, 
and others, the Survivors of them fog njnety-nine Year 
in Truſt to raiſe o 1. fo2 Partions fa the Daughte 
of the ſaid Borriage, the Remaindes to the Heirs Males 
of the ſaid Nicholas bp Iſabel, with: Remainder. aver, 

the Remainder to the Lord Vaux in Fee: $8145 ns 
29 Jan. 1651. Nicholas aud lfabel, inConſiveration of 
their Marriage foꝛmerip had, and a Partion-of Money paid, 
and natural Aﬀeiian, convey the (aid Manors ta Huſſel, 
and Rich and Lake, to the Uſe of Nichalas oz pears, 
\ ears, 


* 
= 
* 
I 
— — — ig 2 — OE nn — — — = — — — — 
le = — 
— 5 
72 _ 9 = 
LE - N — * — * 2 PREY * — 4 + - — Pe " —_ FS ” ny E * 
F 8 2 8 2 — 2 > „ — DF —_— we 6 — >. — — a LE. = Ps — 2 
— E — — — 2 i, — — — = : = — — — — — . 
— — — 2 204 — —_— = ' — 2 = 
_ ———— 2 — — — = : G 
5 * 2 - —— — F * 2 — Ta — > * * * = 
- FR — — — 2 - "= * oo 
aa Di 4A. - — 7 ＋ 2. - = a = 8s W E 2 jt. — 5 * — — — — 
> 2 — => = ——_ — - I — 
* 2 — = — - - — — — g — = 
TIN CERT P 4 8 2 3 _ * by o 


A es — 
My 4 a a 
a — — 


— — 322 Ag gn _ * — 
of — - gy rr — 3 * 4 
2 - 2 = 
= - _ 1 * 
— nn_ — — — 


— 
— 


PRO — — 


* — S 


S 


Mt w 54 — — 


——— 
— = —— 
— — 
— — — —¾ 
—— —— b 
* L 
—— av th 


— eel 


* — — en —— —_ oa <-> 
— 2 — : 0 
: 2 Dat — , K 
22 ee . 
* 222 Eves — — 
— — 
2 oy TI - 


Term. Mich. 28 Car. II. in Canc. 


ber Life, the Remainder to Ruſſel, Rich and Lake, foz the 
Life of Nicholas to pzeſerbe the Contingent Remainderg 
after limited, the RKematnder to the firſt, ſecond, Ce. 
and 0 
Males. their Bones, the.Remaiudcr. to Rulle Rich 
and Lake ke ninety-nine.Veaxys, with Remaindex over, 
The Truſt of this Term, to the Ale of ſuch Perſong to 
whom the Sum of 6000 1. as the (aid Iſabel accopding to 
a Pyovilo ſhould;apþoſnit. 5 1 
The Pzoviſo was, That if Nicholas 02 his Þeirs, o 
other Perſon, Owner (of the Reverſion on the ninety nine 
Pears) ſhould pay ſuch Sum not excecding 6000 I. ag 
Iſabel by her laſt Mill in Triting ſhould appoint, whether 
che was Covert-oz Sole, then the Leaſe to ceaſe, and 
until ſuch Payment to the Ale ot thole Perſons, &c. 
Pꝛoviſo, That Nicholas with Conſent of Iſabel, Ruſſel, 
Rich and Lake in TUriting expꝛeſt, map revoke. all and 
every the ſaid Uſes, and limit new. 
14 January 1652. The Lady accozding to that P2oviſe, 
revokes all the Uſes in the Deed, 20 January 165 1. and 
declares. that a Fine and Recovery was to be had to the 
Caſe of Raſſel, Rich and Lake, and their Heirs,” in Truſt, 
That they execute a Deed pꝛepared to be dated 28 Febr. 
inſtant, koz ſecuring'of 2000 l. to Sir Thomas Hewet'gf 
Part, and to ſtand ſeized of the Reſidue to the Uſes in 
the Covenant of the 29 January 1651. and then to con. 
vey the Premiſſes accordingly. g. 
18 February 1652. Part of the Premiſſes are demiſed bp 
Ruſſel, Rich and Lake to Sit Thomas Hewet fo; five hun. 
d2ed Pears fo2 ſecuring the 20001. with Power of Re⸗ 
demption on Payment. L {1 ne 5 


Father of Nicholas, and divers other Perſons join. And 
in this Jndenture it is recited, that the ſald Nicholas ac: 
coming to Power in aDeed 28 January 165 1. he the laid 
Nicholas by Jndenture dated 24 February, with Conſent, 
had revoked every the ſes in the Indenture, 20 January 
1651.” and declared the Uſe thereof to Ruflel, Rich and 
Lake, and their Heirs, to the Intent to join in and execute 
the Serurfty therein mentioned, and afterwards to con- 
vey to the Uſes in the tripartite Deed mentioned, that is, 
the Deed 29 January 1651. as by the ſaid Indenture of 
Revocation appeareth.. 393 03 nn 2910 Qi 


= 


Pears, if be lived ſo long, the Remainder to label fo 


0 Sons ok. Nicholas by Iſabel, and be Heirs 


In this Conveyance, Nicholas. Iſabel, | the Lord Vaur, ü 


1j January 


* a 
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13 January 1651. There are divers other Recitals, 
& inter alia, a Leale-of the cad Manozs made 13 Febr. 
1651. kd Engrim and others fox Pears, determinable on 
the Death of Nicholas Earl of Banbury. And it ts agreed 
that kill Detault'of Papment of the 2000 1. to Sir Tho- 
mas Hewet, the P2ofirs of the ſame ſhould be diſpoſed 
according to rhe Truff-in that Jndenture, (viz.) foz the 
A ˖˙·——— ˙ <72010% 75/5060) 

Anno 1653. Nicholas, &c. conveys the ſaid Banozs to 
the Uſes mentioned ſupra, (viz.) to the Uſe of Nicholas 


fozLife, the Remainder to 1ſabel fo Life, the Remainder 
to Ruſſe], Rich ati Lake fo2 the Life of Nicholas, to pze- 


ſerve contingent Remainders to fir, ſecond, third, Sc. 
Sons of Nicholas, &c. ut ſupra, the Remaitider to Ruſſel, 
Rich and Lake fo; ninety-nine Pears, then next, and that 
Ruſſel, Rich and Lake during the ſaid Term, ſhould im- 
ploy the Rents and Pꝛoũts of the Pꝛemiſſes to the taiſing 
of ſuch Sums of Money as Iſabel by Mili in CUriting, 
oꝛ other Mriting ſhould appoint, and at ſuch Time, and 
in ſuch Manner, and to ſuch Perſons ut ſupra, and in 
Default of Payment at ſuch Times the Perſons to 
whom, &c. to take and receive the P2ofits prout ſupra. 
Piꝛobico of Bebocation in terminis prout ſupra. 
The Lady Iſabel! by Mill appoints Payment of the 
60001. to the Plaintiffs, and others, and ſhe dieth. Ni- 
cholas on Treaty of Marriage ta be had with the Counteſs 
and 4oool. Portion, cavenants to levy a Fine of the 
ſaid Manoꝛs to the Aſe of Nicholas fo2 Life, the Remain- 
der to the Defendant foz her Life fo2 her Jointure, the 
Bemainder over in Call. . | 

Jn this Aſſurance ate the Incumbzances excepted of 
the ninety nine Pears, and 60001. Daughters Portions 
in the Deed 1649. and the Moztgage made to Sir Tho- 
mas Hewet fo2 2000 l. N 

The Bill is now to have the other Sum of 6000 J. li- 
mited by the Deed 1653. and Appointment thereof by 
Iſabel Harvey ſurviving Truſtee of the firſt ninety nine 
Pears, and Leſſees by the Deed 1653. fo? ninety-nfne 
Years, and the Lady Jointreſs are Parties. 

The Cauſe was koꝛmerly heard, and a Decree pzonoun- 
ced by the Lord Chancelloz foz the Plaintiffs, and now 
confirmed by him with great Earneſtneſs, and not with- 
out ſome Refletfon on the Defendant's Counſel, as if the 
Fee was moze 2 the Juſtice of the — 
| P The 


| 


| | 289 


3 


— . —— 


' The Points moved were, That the Crul to raiſe the 


cool. in Queſtion was appointed to be raiſed out; ok an 
Eſtate foꝛ ninety⸗nine Pears, which kalis aut to pe a void 
Eſtate ; koz it is foz the ſame Term when the: fomner 


Eſtate fo2 ninety-nine Pears to the Earl of Salishury; did 


commence, (viz.) after the Death ol Nicholas and label. 


which now in Event ok the Caule (Nicholas habing no 
Iſſue by Iſabel) falls out to have the ſame {Beginning 
and Ending with the fozmer ; but two Terme at zone 
Time cannot be in Poſſeſſton fo2 the lame Time; and the 
Limitation is not that the ſaid Manozs hall be to thoſe 
Aſes, but the Truſt ſeems to be reſtrained to the state 
of ninetp-nine Pears limited by the Oeed, .and,t0 thoſe 
Perſons (viz.) Ruſſel, Rich and Lake, who ſhould; during 
the Term to them limited, raiſe, &c. And where there 
was no Eſtate, no Truſt could be annexed, noꝛ caulp there 
be Truſtees of that Eſtate which bad no Being: At were 
to ſuppoſe Accidens ſubſiſtere fine ſubſtantivo in quo exi- 
ſtat, and it were Coloratum ſine Colore ; and it could 
not be equitable to make the firſt ninety nine Pearg la- 
ble to this 60001. fo2 there is no ſuch Thing appointed 
by the firſt ninety⸗nine Pears. And the Plaintiff here 
claims by a voluntary Conveyance without any Agree- 
ment 02 Contract pzecedent fo2 the doing thereof; but 
the Defendants claim upon a valuable Conſideration of 
40001. Marriage and Jointure: And tis a hard Strain 


to tranſlate a Truſt charged particularly on an Eſtate of 


ninety-nine Pears, which is a void Eſtate bepond the 
Cows erpzeſs to another Eſtate ; fo2 tho? in Truth Ni- 
cholas might have charged the firſt ninety⸗ nine Pears 
after the firſt 6000 l. charged thereon, pet he did not do 
it: And the Mention that the Deeds 1651, and 1653. 
were fo2 a Poztion of Monep paid, that is untrue, fo? 
no mo2e was paid than what wag paid and ſatisfied by 
the foumer Settlement 16449. 
Che Lozd Chancelloz decreed the contrary, That the 
Truſt of the laſt 60001. ſhould be charged on the firſt 
ntnety-nine Pears. Foꝛ Nicholas intended the Raiſing 
thereof, and had Power to charge the firſt ninety-nine 
Pears therewith after the other 60001. raiſed, and re- 
garded only the Parties Intent to raiſe the Boney, tho 
be pitched not on pzoper Means. 


But 


UP 
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But it was objected, tba che Plaintiff 's; Title being 
voluntary, and the Defendant's; fo: valuable: Conſidera- 
tions; the Plaintiff's: Titie Prima- facie! is fraudulent a 
goinſt a Purchaſer. no 30 4d 6340005! 1393 

The Chancelloꝛ ſaid, A voluntary Contveyance map 
be good and not fraudulent, and that from the Circum - 
ſtances of Perlons of Honour who are Truſtees, and 
concluded it not kraudulent. 


oy tho he was pyett: to'vitelt'a Trial at Law on that 


And there is indeed Mention that an 5 ta be 
treated to Ruſſel, Rich and Lake, and their Heirs, but 
no Mention that there was any new Eſtate foz;Ninetp- 

nine Pears. to be made to them, not of the WEE 

raiſe the 6000 J. herein mentioned. 

But my Lozd Chancelloz declared, that there G A Recital of the 
ficient Notice in Lam, oz an implied Motice ; fo; the 5 
Moztgage to Hewet was ercepted in the Dekendant s is Notice againſt a 
Convepance, and.; therefoze they could not be ignojant _ = 
ol the Woztgage,-and.-ought do habe! ſeen that nd 53" * 
that would have led them to the other Deeds, in which; 
purſued from one to gee, the whole Cate maſt have 
bcen-diſcovered to them 203 2170 

But against this it was objeded, that the Defendant 
could not infoxce the Poztgagee'to chem his Aſſurances, 
no2 would any Yo2tgagee: ſo d0:z:;-a00:;: when? there 
was only 20001. due thereon, which the-Jointreſſes 
_ Friends were content to be charged with, there was no 
Reaſon ta enquire: further, 'elpecially; into. Things col- 
lateral to the Woztgagee's Eſtate. Belides,. Notice to 
charge a Purchaſer dugbt to be perteck and compleat, and 
there was no Means kon ſuch Notiee 3.(02 ting Things 
were to be notified, (viz.) a Power to charge the 6000 I. 
and Execution of that Power, of AH * was no C0- - 
lour, no; no Means te be mon. . Fs 7 

was general to umi the S αεαο e — * 

ſons, at any Time dy Derd eau; do theEnq 
ncertain, and alnioft impoilible te find bük. ms "us 


Pp 2 * 38 


©. 


P ——_— —SS_ 


"tera. Mithi29 Ear: Hm Cn 


_ 
J. Neck pre it muh that eie wir withour Precedin; 

that a voluntary:Conveyance cout be vecreed aganin's 

Purchaler f valuable Conſideration.” Purchaſers were 

1 EN ever favoured by the Court. chmee e 
ih - "Py Low 'Chancelloywas not moved with this' Ob. 
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| 4684 9 iN F 5 iis againſt Philips. 3 bf 11 97 12 


rr 


| envi} 5 nenen 130TH £7] 60 0h ads tes 
A Debtor Execu- 


Icholas Philips, tbe 'Tettato), müde 1 cut, und 
tor, creed to pay E V made ede Detendang Exerüte 0 and deviſed divers 
to the Deviſce a Legactes, and the Reſidne of all perſonal Effate to 
2 - the r The Executoz was Debtoz to the Tena ⸗ 
38, 309, 299, 300 Fug 146017 pe ſekt ſufficient perſonal Efkate to pay 'al 

303. bis particular! Legac ies. 
bana R. 138, 24. 1 TheQueſtionwas, beben cel being dilehar Nunn, 
in Law to the Executos, ſbauld be accounted/as Part of 
the Reſidne, there being'no Need of ft to pap Debts * 

Legactes particularly given; koz the Teſfato2 muſt not 
be ſuppoſed ignozant, bat knowing ok the Law, that by 
making his Debtoꝛ Execatoz, he thereby diſcharged the 
Debt, and ſo'the 4001:''berame no Part of the perſongl 
Eſtate, and ſo 1o'Reſidite-thereof. And Difference was 
pPjz;eſſed between Legatees and Debtoz, in which the Web, 
tho dilcharged, hond de Adets, and where ie was be. 
tween the Executor, who's in this Caſe in Effet, a 

Devilee:of the Debt. 5 

But the Low Chancelloz diſallowed: the Ditkerente, 
andDecreed fo2 the Plaintiff the Reſidue, &c. againft the 
Executoz.'/-Though it was objected that this Cale: was 
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Katcliff, 4 fall, Plantiſf nf pie 
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dle ee oc cad bas, Anncthe Bother of Elis. and Pete 
Vide New Caſes is Ratcliff the Defendant; agreed that a Marriage 
Equity, pag- 6, 7: Gould be between the Platntiff Elizabeth and Peter, Son 
2 13 ,1o. ns OW Defendant Peter Warri The Poꝛtion 509) 1 


the Notes ibid. — 


Deeds ſuppreſſed, » 7 
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Lands of Peter and the Defendant were to be ſettled, 
Part on Peter the Father foz Life, Remainder to Mar- 
garet his Mike, the Remainder of theſe Lands, änd all 
other his Lands in PoſſeMon; to Peter the younger, and 
his Heirs, free from his Incumbꝛances. The Marriage 
was had, and the:Jo2tion-patd,, and a Deed executed by 
peter, purpoꝛting a Feoffment to the ſald Ales. But pe- 
ter, the Father, by a Mile and Trick let koꝛth in the 
Bill and poved, got the (ame again into his Hands, 
and burnt; 02; cauceved 1. 
The Bill is fo Relief, that the Plaintiff Elizabeth; the 
(Wife ot Peter the pgunger, may be relieved foz the Pꝛo⸗ 
fits ol one Third af the Lands ſettled in Poſſeſſon in 
Fee to her Pusband, and the Jnfant to have the other 
two Parts, ot ehe Juheritance of all accozding to the 
Marriage Agreement and Deed in Purſuance thereok. 
Peter, by/Anlwer denied the Settlement, and Henry: the 
Son did (o allo, and that be had no Motice ok the a. 
greement, and made Title: to the Lands by a fozmer 
Marriage Settlement an the Matriage of Peter the Fa- | 
ther, to the Father ol Peter fo Lie, Kemainder/to-the 
firſt, ſecond, Sce, Sons of: peter, in Tal, to the Weires 
Males, Ke. ſo as Peter, who: made the Settlement by 
which the Plaintiffs; claim, was but Tenant koz Life, 
Remainder to Peter the Son in Tall, Bemainder to Hen- 
ry the Defendant, ſecond Son of that Marriage, and 
to Peter the frſt. And ſo Peter the, firſt Son being dead 
without Idſue Male, the Land remained to him. But a 
ter the pounger, that he. objecked againſt the Becoverp, 
becauſe the Father mas Tenant foz Life, and ſurvived not. 
The Plaintiff had a;Decree-accowding to the Bill, and 
confirmed on Reheaving at the Cauſe in Hill; 28 Car. 2. 
by the Lozd;Chancelloz, becauſe the Father ſuppꝛeſt and 
got into his Hands the Writing; which was done ifo2 
bis Advantage, fog be needed not baue ſo done fo: Hen- 
7y's Advantage; and where Deeds are ſuppzeſt omnia 


præſumentu.. 
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ndꝛed to 
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For where Deeds or Writ ings are ſuppreſſed omnia præſumuntur, 


Sr. and he who has com- 


* 


mitted Iniquity ſhall not have Equity. Man z. Ca. 4, 35. Nate ant. 11, 12, 202, 276, New 
Caſes in Equity 6, 7. 1 Vern, 408. 2 Cern. 35, 50, 98, 380, 471, 561, 591, 476. 


Sir 
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2 R Robert Cart coverianted with Sit Francis to 1. 
ture 60001. to Sir Francis, in Conſideration ot mat. 
ping his Siſter. Much Debate was kozmerip whether 
it was a Covenant, and ſo obliging to Sir Robert or no, 
and Judges aſſiſting, there was a Difference in Opinion 
in the Point, that it was a Covenant 3 f6? ee 
the Intent of the Parties could be collefted out ot n Deed 
foz the not voing oz doing a Thing, a"Covenaiif\wiil lie: 
Ia wha Caſes Ac- Aud the Chancelloz declared his'Dpinion'to'be"fo, "Any a 
tion of Covenant Covenant will lie on a Bond, \"fox"1tp2oves an agree. 
i 161, 211, 260, ment. And og further Securiey, 4 Fine oriteftaiti Ha. 
24) noꝛs to be levied by Sir Robert; and a Deeres was pro- 
e anon nounced- accodingiy. But on Rehearing it was quel. 
lch denendeden omen whether the Decree ſhould be fo the Fine'to be 
Account, 9 levied pꝛeſently, oz till the Account between Sit Robert 
ram Sceurity ſhall an and the Plaintiff ſettled'; ko Sir Francis: had receiver 
Account ſtates. ſome Boney. And it was peſt by the-Defenvant's Coun: 
Vide & N. B. ant. (el, that until the Account paſt, the Duty was Uncertain, 
ou 2dly. That Str Robert by lebping a Fine, Cenant in 
Tail ſhould ſubject his Eſtate-to other'Judgmetits und 
Dtatutes. -'Jt was anſwered, Security ought to Þjeceed 
Payment; and if he were fubje#'to other Statuts, 
they wert his own Debts: And bis Ack ought not to 
prejadite Sir Francis, who was intitled to have u Fine by 
Sir Robert his own Cobenant; and ther? was n Rer. 
ſon the Court would hazard ' the Plaintiſf's Debt, le! 
Sir Robert ſhould be made ſabject to other Debts. 
2 Rol. Reb. 434 But the Low Chancelloz declared; as he after CO 


* Lea, 20% fox the Reaſons, ut ſupra, chat the Ine cheuld be te 


Hob. 203. ſpited till the Account 'ſettied;- zack 220 OM? 20% 
T * Abr. 379. | At was objetted, that Sit Robert being Citi in 
dnt.171, 172, 235, Call 3 it be chould die detoze the Jercunt letrled, the If 


236. ſue in Tail will not be bound by the Decre. 


Covenant to levy © But the Low/Chancelloz anſwered, that the Tobenant 
« Fine, and a De- heifig to levy a Fine upon valuable Conſideration, and 
cree thar be thall a Derree in Purſuance thereof, the Decree will bind the 


Idee in Tal. Jiſue, ſeeing the Father of. Sir. Reber had Power by 
Tee to bar the File. fs 1 


— —e 
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Term. Mich. 28 Chr IL i in 1 Canc. 295 


and another Matter was, the Defendant was left to his 
Remedy at Law on the Land by way of Covenant, to re- 
cover ſuch Damages only as he had ſuſtained by not ſettling 
the Joſnture on hi b CUite, tho' he was now dead. 

And we objected that this Bond was „pe wa du 
Advantage, in Truſt kor her. 


The Lord Kennoule a . the Earl of B Bed. 
ford, and others, Thſtees of James [Earl of 
Carliſle, whoſe Heir at Law the P ani 


Was. December I 9. 


pe Caſe was, The Earl by bis laſt Wil deviſed his 25 er. 363. ant 7 
Debts to de paid by his Lands in D. and if thoſe 3 % „ 
ſufficed not, by Sale of bis Lands in S. and if thoſe ſuffi- „„ , 1. 
ted not, by Sale of. his Park ; and if that ſumced not, % 219. 
by Sale ok his Lands in Waltham, and deviſed that the is eas © ths 
Plaintiff (ould, have 6001. per Ann. during his Life out ing, ſold for Pay- 
of his Lands in Waltham. The Truſtees told D. and S. nent 2 Pages 0 
and a great Part of his Lands in Waltham, and pald the i er of hoe 
Debts; but the Park was not ſold ; but the Lands in Lands unſold. 
Waltham not ſold are not ſufficient to anſwer' the annuity 
which was 40001. arrear. It was pꝛaped that ſince Wa. 
tham Lands were fold inſtead of his Park, that the Park 
might be ſold to ſatisfy the Arrears, which was ozdered 
accowdingly, aud the Money to be ſo applied. But there 
aroſe ſome Impediment in the Sale, by reaſon of fome 
Title pꝛetended to the Park by Come who were no Par - 
ties to the Bill; and thereupon however the Poſleſſion 
of the Park was decreed to the Plaintiff ogainſt the 
Truſtees, and all the Pꝛoſits of WalthamLands unſold. 


Note; the Reaſon of this Decree ſeems to be founded on ao Meche, Equality is Equity, 
i, e. both the Heir and Annuitant are ſet on an cqual 1 50 Max. pag. 10. 


Freeman againſt Goodham. December £6: . 1 


DE Mike when Sole, bought Goods fox Money, The Husband char- 
and after married, and died. The Goods came ged m_ La * 
to the husband 's Hands after her Death, but the Debt „ the Wife, en 
remained unpatd. 81, 121. 
The Bill by the Plointiff, the Credito?, was to diſco- 
ver the Goods, and a Demutrer thereto, which was over- 
ruled by the Low Chancelloz, who with ſome Earneſtnels 


(aid be would change the Law in that Point. Pg 
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pleads: His Wife Bill by the Plaintiff againſt the Þugband and 
Sill jor fhoay ro/fr, Wife, Daughter of the Plaintiff, The Pus⸗ 
See 1 Chanc. R. 68. band put in a Plea in the Name of him and his 
ones 39-137: lite, and (wears to the Plea z but the TTlife would 
207, 211, 460,470, not be (wom. The pusband moved that the Plea mighe 
Sc. be accepted, ſuggeſting that the Mike did it by Combi- 
nation with ber Mother. 
Dpered that the Plea ſtands as fo? the Þusband, and 
the Plaintiff to pzoceed againſt the Mike. 


Ford fra Grey againſt the Lady Grey and others. 


Et econtta. 


The Father pur- W un lam Loꝛd Grey had Iſſue Thomas his eldeſt Son 
chaſeth intheRame and Ralph his ſecond Son: William the Father 


ced, it is an Ad- fo; 13000 l. Purchaſed the Manor of Gosfield in the Name 
vancement, not a Of Thomas and his Heirs, and he enjoyed it, and took the 


Vide «Chan, 8.288, RentB, and bought other Lands adjoining in bis own 


289. Name, and added them to the Park, and incloſed them 
I * 467, 109, therewith, and owned all as his own ſometimes ; and 
ww ak Thomas declared ſeveral Times, that the Wanoz was his 

Father's, not his, 02 to that Effet, But on the other 
ſide divers Speeches of his Father's were pzoved, that 
it was his Don's, and the Son by his Mill gave the Ma- 
nor to his Father foz Lie; and divers Speeches alſo by 
the Son and Father that the Manor was Thomas his Ma- 
nor, and the Father pzoved the ſaid Mill, being * 

0 | 


— 
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Term. Hill. 28& 29 C 
 TheMQueſtion was, Clihether the Purchaſe was a Truit 
in Thomas fo; the Father, 02 an Advancement by the Fa- 
ther to the Son. And decreed an Advancement, not a 
Truſt. And whereas the Father did after the Death of 
Thomas Convep Gosfield and thꝛee other Manos in Truſt 

to raiſe 20001:-fo2 two other of hisHzandchildzen, Ralph 
and Charles, Gos field was not liable thereto 
agnother Mueſtion was : Ralph Father of Ralph and 
Charles, and of Ford, did make a Conveyance of Gosfield 

to Truſtees and their Heirs, to pay his Debts and Lega- 
ties; and/after*fo2Perfoumance of his Mill, and at the 
ſame Time made his (Uill, and thereby did deviſe the 
Truſtees to pay 2000 |. aptece to Ralph and Charles, and 
alſo 6000 I. to Katharine his Daughter, the Surplus af- 

ter to his Heir Ford, and made his ite one of the De- 
fendants-Executrir, but gave her not thereby in Terms personal Eſtate in 
the perſonal Gſtate, but only made her Executrix; and 5 of the Heirs. 
deviſed that his ſaid thzee Childzen ſhould releaſe to his {ings Fryer 
Executrix all ſuch Actions and Demands ok his perſonal : car. 296. 
Eſtate to his Executrir. Mow the Queſffon was, whe: 

ther the Executrix ſhould be liable to the Legactes of 

the Childzen in Aid of the Heir, who had the Surplus of 

Gosfield that was'tobefold? 2" 1-2 + 

As to the Creditozs it was agreed ſhe muſt be liable $ Lands deviſed for 
but as to the Childzens Legacies there ought to be no Payment of Debt 
Aid foz the Þeir z. kaz when the Legatecs were by the pere Ede mal 
Mill to releaſe all Demands out of, oz to the perſonal be fr& applica. 
Eſtate, they coulp make no⸗Demand out of it, which ———— 7 113 
ſhews his Intent, that therefoze as to the Intereſt and a E, Ca. 17, 
Legacies the perſonal Eſtate was to be diſcharged, and 117. 
the Erecutrtx ta enjoy the Effate free againſf them, and . 482. 
therefoze the heir not to charge the Executtix as fo2 thoſe 
Legacies of which he diſcharged his Executrix, eſpect- 
ally having other wile p2zvvided fo2 their SatisfaTfon. 

And the Surplus to the Peir is erpzeſly after Debts and 
Legacies paid; therekoze not befozw. | |  _. 

Againſt which it was ſaid, that regularly the perſonal 
Eſtate muſt aid the Heir, and an implied Intent muſt not 
without clear Expꝛemion alter the equitable general Law. 

And there were other Reaſons koz the Releaſe to be 
given (viz.) The Eſtate was in the Province of York, 
liable to the Chſldzen fo2 Poz tions. 5 

The Loꝛd Chancelloz decreed the perſonal Eſtate to be 
accounted fo? in Aid ok the Heir in ozder to ud him fo? 
what he Gould be charged withal, not only as to the Cte⸗ 
dito2s, but as to the Legacies charged on Gosfield (vir.) 
the 5000 l. to the — Childzen, 
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Boynton againſt Sir Robert Sprignal. July 


The Truſt of K Term conveyed on Truſt to be vold on piitchy- 
W x at 1 K Fee, A ſing and tettling on Sir R ne fo Lite, and 
the Fee being de- - A after to his (ite fo2 Live, with Reftttaltider 

erm bet of an ftidefea3ſble Title, &c. und this Truſt was 


feated, the 
decreed to Cf yortapey by Deed indented. Akter the Hosband 1150 


Truſt. | 
ze al 49, 191, Of Lands in Buddington, Part of the Lands of the Ls 
287. Craven, and deſires the ſame in lieu and Satisfaction 


en 6% Of that was to be done. where 
The Lofd Craven on Reſtauration of the Ning en, 


ters. | 
The Lom Chantelloz vecrees the Truſtees to ſulrten- 
der the Leaſe to the Purchaſer of the Lands which were 
uliened by Sir Robert Sprighal. „ 

Note; u Ttuft by Deed interpzeted to be ſatisfied by 
the Lands of a bad Title, though the Deed of Etuſk be 
of an inde keazible Title, on oof of Diſcoutle, and 
mention that the Meaning was to ſettle Delinguents 
Lands z and the Feme Covert bound by Agreement of 


+ 


x Needlet 


Term. Trin. 29 Gar I in Cane! 

© 2s 9 . : 50 

Needler againff-Deeble. July 12. 
Oztgquee, cue the Bottgagoz, ta pax, 02 be\foze, The feeond Mon. 


I cloſed gf "Redemption, an Jccognt'was dixeted Teount derben 
and ſettled veroze a Waſferz and now a ſubſequent Bozt- Acc * —— 
gagee, whole 9 was made befoze the fozmer 4 Mortgagor: 
Bill was erbibited, ſuen the ſieſt Moztgagte and Yozt- | 
gagoz to have a new Acrount, ſuppoſing the fozmer Ac- 

count to be kalle, and mode by Conſent and Fraud; 


but did not inſiſt on any Particulars, as in ſuch Caſe 
he ought. | 


The Low Chancelldz declaren that the Account ſhould xs reveling tnto 
bind the ſecotid Boztgagee without farther Examination, da, Joer fared, 
if the Fraun and Colluſion were anſwered ; ka; the fir Parzbaferr ing 
Mortgagee did all he could, and is not bound to ſeek at- 7 =»: 55, 123. 
ter the ſecond Mortgages z km then (t-fhould be in the 073252 
—_ "_ 2 to make * — uncer. 
ain and £ "the Mortgages. ll (affice to 
deny the F raud and Colluſion. Ann. 
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Vir againſt F anſhaw. October: I "© 


Money bronghs, t in- DE Bieniembzniht of the e Eicheg ner totes 95 
— I) ney bꝛought into his'Offire by 1 ok Court, 
ae and ſpends it, and dieth; the ſucceeding Officer 


(fearing to be charged with the Money, (viz.) that his 

Dffice would be ſequeſtred, (viz.) till the Money made 

good by the P2ofits thereof) ſues the Party who ought 

to pay the Debt, (viz.) the Defendant Fanſhaw, who was 

bound with the Lozd Fanſhaw to the Lady Kent, upon Ac- 

count of which Debt the Money was bought into Court, 

and which Defendant was Executrir, &c. to the Party, 

Demurrer to the the late Remembzancer, who miſemploped the Money. 
Ee Gam 211, And a Demurrer to this Bill was diſallowed ; and twas 
held the oa might well pꝛoceed in Chancery. 


Barns againſt nin and Piggot. 


Aſſignment of a Bill was erhibited to redeem a Mortgage again 
[ E AI Canning. Pendente lite Canning conveyeth his Lands 
q -lemental Security. in Queſtlon to Piggot fox Money. The Cauſe being bzought 
4 to Hearing, and a Decree koz Canning, and enrolled ; 
Canning being to boxrow Money of Barns, gave him a 
Eonveyance of Lands, and aſſigned the Benefit of that 
Decree, which were both, (viz.) the Conveyance of the 


a Lands and * Alignment of the Decree, „ 5 
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Payment of the Money bozrowed by Canning of Barns. 
Barns parted mith the Money, till that as well the Aſign- 
ment of the Decree as the Alignment ok the Lands 
were made, the Lands without the Benefit of the De- 
tree being not of Ualue ſuffictent fox the Security. 
Barns offered in Court to reſign to Piggot and Canning 
both Land and Decree, on Payment of Debt and Da- 
mage, and inſiſted that Piggot coming in peadente lite, 
could not, in Canning s Name noz bis own, ſie a Bill 
of Review. Barns Suit was to ſet. alive a Releaſe of 
the Decree, which Canning hay made fox no Confide- * 
tation. e 7 co IIA CO FIT 
The Chancelloz diſliked the Purchaſing of Decrees, He is mad that will 
and ſaid he was mad that would vo it: Pet if the Plain. purchaſe Pecrecs. 
tiff had it, he would not avoid it, but made the Queſtion 
to be, Cahether that the Aſigument ok a Decree. was 
not a collateral and ſupplementary Security, and not 
an 0zigfnal Securfty ; and ſo took it to be, and viſmiſt 
the PWR: 4 on att he m 

Sir Robert Auſtin's Caſe, who purchaſed and paſy the Vie 2 ven. 37, 88, 
ſame Day that the Bill was exhibitep by Culpeper ; yet 89, 663. 
loſt his Purchaſe, having no Notice of his Sult. 


— — _ 
Dr 


. 


1 w 


Pit againſt Pidgeon. November 26. 


Et econtra. us 
A Deviſeth that 300 1. be pald to his Child which he Devite of 3007. co 
„ (hall have at the Time ok his Death; and ik he we Child be full 

have none, then to his Siſter... Afterwards thzee-Chil- After he has chree 
dien are bozn to him; then by a.Codicil he deviſeth 2001. Children, then 
to each of theſe. Chilbzen, ta be paid at their reſpective ag + Codicil 
Ages of twenty-one.Pears. |. + + 2001, piece. 

The Low Chancelloz decreed, tho the 300 I. be deviſed 
to the Child, &c. and now there be thzee, the Devile is 
not void fo; Uncertainty, but all thzee Chüldzen chare in 
it; and that the Devile of 200 J. being without Wlozds 
lignifying the ſame to be of. their Poztions, no any 
Thing one wap oz another to revoke 02 affirm the fozmer 
Gift of 300 J. it ſhall be. taken by Map of Accumula- Legacy and Accu- 
tion, and the Childzen thatt have both Legacies. - mulation. 


1 Legacies how payable,' and of Accumulatiom ef Legacies, vide 3 Chan. Rep. 54, 65. 2 Chan. 
. 101, 112, 188, 363. 1 Chan. Reh 143, 18, 6 %½ . 
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T0, of Dmg 757 4 77 10 34 


| int Ruten 108 hore, . Bac 5 
Wu was nat. brooght to Hearing, . 


a — * HE Cate. Butcher and Sbort, Parthers in Trade, 
in Equity, — were indebten te 1 5 Yorker in a Bond 
all bo performed. 129001, fo? Payment of 6000 1. in October 1875, That 
121,210, 18 27% Money being wie Hinton in Decemder 1675. was called 
229,456 Upon bis Creditozs tmpozxtunately ka great Sums of 
2 Vern. 127, 415. Money. " te requires Butcher and Short to pap bim ; 
"oy _.. wh ceupon they and Hinton agree, that fo2 z000l. they 
will hecome jointly bound foz, (0 much to Hinton's Cre, 
A: 9. and fo2 40001. Reſinue, each to he (eberally bound 
ttiton's Creditozs, (viz.) each fo2 2000 1. and not 
fatotly x and Hinton gave a.Receſpt faz 60001, under 
Þand and Seal to them ; and agreed to deltver up the 
Bond ok 120001. And being asked ko; it, excuſed the 
zeſent Delivery af it, becauſe ot the pzeſent Hurry of 
ufſineſs, but would do ft. The Bonds ta the Credj- 
toꝛs were accozdfugly entred into. The Agreement prout 
p20ved by thee Catenefſes., The Bill was to habe up 
the Bond of 120001. fo; Hinton, in Favour ko bon. 
endeavoured to charge Butcher. 
Hinton in his Anſwer conkeſt the Agreement, but that 
it was qualified, and Part of the Agreement was, that 
Hinton ſhould be counter-ſecured by their Bonds again 
the Creditozs to whom be was bound, and that he was 
damnffied fo2 Mant of fuch Counter ⸗ſecurſty ; foz that 
he had been fre any fo2ced to pay the Creditozg 300o!, 
und pꝛoduced the FM whereon he paid the Money 
cancelled; but he had no Witneſs that 1 proved expzefly 
that Part of the Agreement ly Counter-fecurity; 
but pio ed kour Bonds of Cottnter-ſecurity ſealed, &c, 
and left with the Serſvener; but not to be veliyered til 
Matters agreed by Hinton and Butcher, 
The Low Chancellaz. J take it fo2 granted, that 
hat 1 did de agreed to dos. oz elle he would not 
ave done it. 

The Counſel fo the Detenyant infifted, that the Agree: 
ment being bokinths: umets all that ſhould have been pet- 
famed were performed, the Dekendant ſhould nat be bound 
ther eby in Equity, and his good Security taken from him. 

Churchil. The Plaintiff fails, in not paying, no2 gi 
vtng 9 Econtra 
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Econera, It thily NV, that the At 
Bond not to 


- 


Bond at 
The Low Chd 
Short his fail 


* 
* — 


* 5 . 0 : 4 + v7 
, * p . 1 Fa ; 4 a 
L 9 A F;! | $5334 1 | % 4 4 t ef 
\ -Yanacre's e. December 20. 
5 „„ . * we 4 ene 
* od * a . g * *, g 7 9 


A Mas indebted to B. Vanacre in 70001. und to C. Creditörs t come 
. and others in 350 l. and becameBankrupt; B. tu- d an Account, and 
ed at Law, and had tif, and Pute fac. 230001. able Tag * 
by Goods, but new nothing of the Banktupcp. C. ſued our of che Eſtate 
out a Cominiltion of Bankeaupcy, arid hav thoſe Hocds 59 recovered. 
chat wete taken in Execution atiigtied, and f02 tome of © 1,4445 
them bringe ati Acton of Trover agaſtiſt B. and hatßy 
Judgment and Execution ko; 85 I. 02 thereabotits. B. vt: 
eth, and che Aflighee of the CommiMtonets bzought an 
Action of Trover dftainſt the Executoz fo? the reft ok 
the Goods, and retovets $061. and hath it, and then 
bought a Bill in Chancery fo the reit of the Goods a- 
galnſt the Etectits}, as in Cate of ati Executoz, who 
tommits a Devaſtavie, atv dieth, his Executoz hall be 
charged here, tho' he tannor be charged at Common Law. 
On the firff Hearing an Ower was vzatun up, that the 
Petitioner arid other Creditozs thonlp come to an Account 
and pꝛopozttoabip habe Satistadton out of the Eſtate 
not recovered. Mhereupon the Cale came now to be 
re:heatd and (6 ofbered. a4 ; 

The Lo crete een The Ott is not well gtounder. 
Chis is not like the Caſe of a Devaſtavie, whereth in Tirte 

the Common Lats win be altered. F ſho not in this 

Caſe have decteed the Etetutozs to/attotttit, dur gronnded 
my (elf on a Content, aud that was, that the wholeDevts 
and whole Eſtate be oft al accointed for, tompie⸗ 
-hending the Money recovered, and pzopoztionably divided. 
| Then Cofts was payed to be; fo2 that the Efecutozs 
ſhould pay Contribution Boney z but decreed othtrwiſe. 

| ote ; 
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: Rell. i z Note; The Execute in Cale ofa Devaſtavic is in a. 
/ ᷑ of;an-Eltate, :-The Teltatoz here ts « 
Con. Treſpaſſer,, to which the Execute is na way liable. 
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| Pope Bill.was to, be.reheved; agoiuſt; a Statute of 
I 26 Eliz. 94 Pears old, by the Þeir,\agaiuſaLeaſe 

ok 60 Pears made bp the Anceſtoz, fo2 A. in Exuſt ko: 

401. a Pear, to,a;({lite fog a Jainture, the Meir claim- 

ing by another Statute eign to the Lease in Crust, o 

as the Leaſe could. not hurt him. 

The Mike, to pꝛotec her [elf againit the Statute pen. 

dente lite, after the Bill exhibited, pꝛocured an Uflign- 

ment of the firſt Statute, and ſet it kozth by Anſwer, 

Againſt which Pꝛook was made by, the Plaintiff, that the 

Dekendant, (viz.) the pꝛelent pusband, who married her 

Antiquity of a Sta- When a CClidow, had .after. the Bill kozged and falſified 
beine oog by the Church Book, whereby it would appear ehat the 
Inrereſt paid. Statute was not acknowledged. by the Belall, as the 
Vide ant. 20. Defendant pꝛetended, and who after the Statute-purcha- 
194, 395 S, len the Land, but by the Beſail of the tame Name, ; and 
n that William the Beſail was an Inkant, (viz) ok ſix⸗ 
| teen Pears, and ſo it was to be pꝛelumed, that-after ſo 

long Time, that his Father, and not he was Cogni30z, 

8nd then the Land not betug ever in the Beſail, his Sta- 

tute could never affect the Land; and the Equity of the 

Plaintiff was on the Antiquity of the Statute, becauſe. 


of the Falſity of the Defendant. . 


The Plaintiff's Evidence of his Defence at Law is ſup⸗ 
pꝛeſſed, and the Defendant having \wozn, in his Anſwer 
he knew not of the Statute: of 26 Eliz. till ſuch Time, 
that was alſo pzoved falſe. The Defendant p2oved the 
Leaſe and Jointure, and Payment of Jntereſt till 1644. 
and then Agreement to fozbear Extent till 1658. and then 
a Pinozitp. ny 12420 1333-4 

The Lozd Chancelloz. This Statute being pꝛoved, 
and Jntereſt paid, the Antiquity is anſwered, -and a Yan 
ſhall not be arraigned out of his Eſtate ; and it is not 
material what was given oz paid; fo2 if he paid nothing 
the heir ſhall not pꝛoſit himſelf by it. But a Pꝛopoſal 
being made by the Defendant, Time was given to the 
Plaintiff to accept it, oꝛ be diſmiſt. | | 
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Anno Regis 29 & 30 Car. II. 
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Stock againſt Denew. 


ÞE Defendant libelled in the admiralty Court of x, Appeal from 
j Dover againſt the Ship called the, 8c. and ſug- the Court of Dover 
geſfed himſelf Owner, and that the Ship was 8. unte Lo*4 High 
unlawkullp taken from him at Sea; and the Ship com- 74+ ant. 123, 124, 
ing into Dover Road and arreſted, one Parlivan came 113. —_ 
& pro intereſſe ſuo pleaded to the Pꝛoceſs of the domi. N ET. ©* 95 
ralty; That during the Tar between England and Hol. 
land, a Dutchman (naming him) by Airtue of a Com- 
miſſion from the States, took the Ship and cold it to 
bim, and thereupon the Plaintiffs Stock and his Surety 
did give a Bond to pay the Condemnation Money. On 
final Judgment of that Court the Ship was there ap⸗ 
pzaiſed, and Sentence fo2 the Plaintiff, becauſe the De- 
fendant failed in Pꝛoot; and the Defendant appealed to 
the Duke of York (Chief Admiral of Dover) and a Com- 
miſſion by the Duke to hear and ſentence, &c. and therein 
the Appellant pzoved the Commiſion to the Dutchman 
und Captain, and had Sentence foz her. But the Bond 
being put in Suit at the Common Law, the Defendant 
pleaded the Sentence in the Appeal. But the Que- 
ſton there was, Whether the Appeal was well bzought, 
becauſe it was not ſufficiently ſet fozth that the Duke 
bad Jurtsdition of the 1 in Camera Scaccarii 
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306 Term. Hill. 29 & 30 Car. II. inCanc' 

((̃ᷓ oz there it was depending by Crit of Erro) directe@ 
Search to be made foz Pꝛecedents of Appeal to the Duke 

as Admiral, but none could be found. The Defendant 

et hibited his Bill in Chancery, and finds there no Relief, 

fo2 he deſired there to examine his CUitneſſes, and to 

have a Commiſſion fo2 that End. But in regard the 
Appeal was not bzought in Time, pzevailed not. 

lan. ThePlafntiff petitioned the Ring on the whole Matter, 

Of oppeatsro©3"" and payed a Commiſion of Review of the Dover Sen. 
Vide 1 Vern. 177, tente; and the Dutch Agent oz Ambaſlado2 interpoſen 
1 +34 442 +43 therein; and it being Buſineſs of State, and relating to 
440. Articles made on the Peace, an D2ver was made by the 
C«r/.Canc. 403, &. Ring and Council, that the Parties ſhould go to Treal, 
and the Pꝛoperty be inſiſted on (viz-) in Effed, whether 

the Ship was lawful Pie oz no, in an Yfton of Trover, 

Stock thereupon moved in Chancery to ſtay Pꝛoceedings 

on the Judgment at Law till the Trial z which was 

granted, it being a Matter of State, and of which the 

King and Council had taken Notice, But Stock deſired 

the Depoſitions. of Witneſſes taken in Chancery and 

Dover Court, and that the Commiſſion from the Duke 

might be uſed at the Trial. By Dyer of Chancery 

thoſe of Dover and in Chancery were pieided to; but 

Dppolitton was made to the Depoſitions by the Dover 

| Commiſſton, becauſe thep were coram non Judice, 
Matters of State. The Low Chancelio2 denied the Uſe of them fo? that 
Ani. 123,124,173» Reaſon. But the Plaintiff (all not therefore loſe his 
Cauſe if he can yet make P2oof, tho' he miſtook his May; 

and the Cale concerns Matter of State, and therefoze he 
ſhall have a Commiſion to pꝛove his Cauſe if he can, 

But the Plaintiff hall bzing the Boney into Court. 

Condition of a Note; It is admitted at Law and in Chancery, That 
cond. pay we tho the Conditfon of the Bond was to pay the final Con- 
of the Court of demnation of the Court of Dover, pet if the Appeal had 
Dover how relieved. heen right; and the Sentence at Dover repealed, the 
Plaintiff ould be eaſed ot the Bond. The Injunction 
was continued till the Trial. 


And note, Equity will relieve againſt Breaches of Conditions, wherever Compenſation can 
be made. Vide 1 Vern. 83, 167, 223, 270, 271. except in Caſes of voluntary Settlements, Sec. 


ibid. 456. 
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A cuted. only. by 92s; Ruſhworth ; the vther Credi- aten +. 1 
tozs conlenting that Execution ot the Commiſſion be Contribution after 
fozbom a Month; but Raſhwortk did not conſent, | 


1 


our Months. 


knew thereof, but herſelf-poſecuted, und ſe lun Mead, % . 
who had poſſelg d the Eſtate by Alignment 'of the Bank: 2. ern. 71, , 602, 
tupt. And (t-was/fnſifted at the: Trial, that Forth, who d, 55% 755 | 

was the Bankrupt, was not (o; and: after» ſhe bad @ 
Uerdict, and the-fonx Months were out; theee Wlecks 
after (he petitions to be admitted inta the Diffributton, 
and now would contribute to the Charges, the Sulpen⸗ 
lion of executing the CommſiMon having been fo oxer'd 
by the Chancello2 z and not direrted to be admitted nts 
Contribution by my Lozd Chan cello. 


The Lady Turner apainff Bromifield. 2 
D 16. anne 9053107107 2976] 
PT DE Plaintiff being to marcy Aſton, it was agreed A Truſt of a Term 
1 between Sir Will. Aſton and 992. Ewer, the Plafn- for the Wife not 
tilk's Father, that 20001. Poztion ſhall be paid, and 3001. bnd. + 
per Ann. ſettled f02 the Lady's Jointure. And the Lands 774. ane. 58, 194, 
in Queſtion, tn oder thereunto, wereleaſedtoStephenEwer 225, 266, &* ibid. 
and Nicolas Ewer, fo2 99 Pears, if the Plaintiff lived ſo 
tong ; and Stephen and Nicolas redemiſed the Lands to 


Ar 2 Aſton 


4 5R2 


as 
Vii 


& 


308 


; on Paſch. 3 JO Car. Ii; in Cane. 


Aſton fo a leſſer Term, rendzing 3001. Rent per * | 
The Poztion was paid on the Marriage, and the Jnhe. 
ritance ſettled on the Hugband ;; the Þusband died, the 
Plaintiff-married Sit Edward Turner, and he fo vain, 
able Conſideration ſold all his Eſtate at Law'and Egul. 
ty, which be had in his own oz his TUife's Right, and 
_ thoſe under whom the Defendants claim, and made a 
Jointure of other Lands of peel. to the PlaintiF, who 
erhibited her Bill foz the 300 J. per Annum, and the (s 
Executrix to Nicholas Ber 2—.— Truſtee, The 
Queſtion was, CUhether the Sale by Sir Edward Tur. 
ner, her ſecond Þusband, ſhould bar having the Join. 
| — z ko; there was no Agreement foz that to bar ber 
, 2 . 

But it was infifted on, That 3 the firſt Pusband 
might not alien, the ſecond might ; fo2 it was no'moze 
than ik a Mite were Ceſtui que Truſt of a Term, or 

Husband might ſell, which was (aid, he might; 
though a Thing in Action was not vendible at AB 
- Law, yet is every Day otherwiſe in Equity. 
The „ Hacband ean- The Lo Chancello? agreed, Jf a Þusband make a 
el * Leaſe fo: Pears in Truſt fo2 the life voluntary, and 
mer Husband. he ſells, this may bind the Mike, becaulſe of the Fraud. 


4 ant. 194, 225, But where a Trult is created fo2 a Mike, and here in 


this Caſe bona fide, the pusband can in no wiſe bind 


url. Canc. | 
77 ern. 7, Ne the Mike, unleſs where ſhe is examined, as in a Fine, 


406. 0? in this Court, elſe no Man ſhall be able to pꝛobide 
fo CUife'o2 Childꝛen. And he hath no Regard oz Mo⸗ 
tice, oz not, to the Purchaſer, tho' in this Catile, no; 
to the letond Jointure. And decreed fo2 the Platntif z 
and a kozmer Pꝛecedent in Point was ſhe wn. 

Becaule then there ſhould be a Perpetuity of a Term; 

and though there be Difference in Mozds when Lands 

of Freehold are deviſed to one fo2 Life, the Remainder 
afterwards to his Heirs immediately; and when a Term 

is ſo deviſed, the Difference is in (Uozds ; and new E- 

ſkates, Jointures and Settlements, are of long Terms: 


en a Similitude is between them, &c. 
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Civil againſt. Rich. January 24 & 25. 


Þ E Queſtion was on a Mill, whereby after other All che reft of my 
Bequeſts this Clauſe was added, (viz.) Len e 
All the reſt of my Lands, Goods and perſonal ay chiafen and 
Eſtate I give to A. B. on Truſt, to give my Children Grandchildren, «c- 


and Grandchildren according : to their Demerits. The 2 their 


Ceſtatoꝛ died: The Deviſee, who was peir and Execu⸗ ide Mas. £4. 17, 


toz, gives the Land to one omitting the reſt. And the 207% 340, 
Queſtion was, Jf that was a Dilpoation accosding to : 5 4,375. 
the Tru, and was much argue. 1 1-117 a1 N 


e 
The Low Chancelſoz. J take it oz a Rule, that where- 196, 264. 
ſoever there is a Demand in Law oz Equity, there muſt be Whereſoever there 


a Certainty of the Thing demanded to de adjudged oz de. ud de a Cermin- 


creed; here it is left both fo2 the Time when the De- ty of the Thing 
mand ſhall be made, and to the Sum oz Pꝛopoztion of 4=4<4- 

the Lands; and here is by that Means an Uncertainty 

of the Parties, to whom he may afterwards have moze 

02 leſs Gꝛandchildzen. J nt not here to make the Wills 
of Men, noꝛ to interpꝛet them farther than the Mills 


go; and therefoze as to the Settlement of the Lands 
on one and not all, J cannot alter: It is clear the Chil · 
dzen are not to come in by the Mill immediately, but 
by the Ac of the Deviſee ; and he is to give oz diſtribute 
iccoding to their Demerits ; therefoze be is Judge; 
and dilmiſt the Bill as to that. 1 oe 
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_ Term. Hill. _— Car. II. inCanc' 


Deviſes to his Wie be remembzed ſeveral Cales in this Court, (viz) J one 
Me —— adjudged by himſelf, where the pusband of a ſecond IUite 
her Widowhood ; 28 _— (ie jobevil 15 wig 92 8 perſonal 
ſhe marries, an ate to his Tate e one mong rye aughter 
then dikributes, not putting the aide is Ce, and died z ſhe = 
” Ver. 355, 414, C{ed chi, and ba bets cUbdle't one of them; 
8 2 that Cate the other was telicbed, becaule the Power 
: Vern. dar 715» of Diſtributing, during her (Widowhood, did determine 
upon hee ſecond Worriane.; and a Tra inan be afinered 
to a Power, 02 to art-Eſtate with Power. 
Deviſes to his Wile, Þe alſo remembzed a Cale between and 
in hope ſhe gen in the Loꝛd Egerton g Time, where one poſſeſſed of Leaſeg 
no Truſt. fo; Pears deviſed * to to bis Mike, Ty hoped ſhe would 
See 1 Vern. 66, 257, lebe them San, and died. ſecdnd Pusband 
© Flaw hs granted the Leaſes Away; z the — ſued to be relleved, 
but was dilmiſt; koz it was no Truſt koz the Son. 
And in the principal Cale, he laid, tho they amountey 
not to give the Plaintiff the Lands, pet the Wlozds were 
not tang but put a'Reffroint- on the z fo? tho 
he might give the Lands as he did, pet he could not 
gibe them in Poem 8 Reniiriver to My Stranger, 
but oni to the Fam. 
par Fog Then another Qeſtlon draſe teutding the perſonal 
whetzes tbe E. Eſtätt; wherein the Point was, That a Citizen of Lon- 
ſtate A don, being reſiduary 'Legatee;' enz Whether thts being 
_—_— «cher, but a Legacy; which 10 Gemon reited prima facie in 
be liable co rhe the Legatee, not ds Legater, but as Exectits?, (on he 
F. be, 10g, WIS CXCUt02) end the den Teſtatot's Estate, which re- 
345 mains in the Executoz-6p Execubs9, wall not be ſubjert 
2 Vern za, cr. to the Cuſtom, as the Eretutozs dn Eſtate, - 
The Lo Cbandelld 1 the ee and . 
J nn nave Election dor dem. AU 


Cat againſt Denver. Jenny) 16 


DAwuel Wats, Szandfather ol the Plainti#, took a Co 
pphold Eſtate in Reverſidn fog ther Lives: And the 
firſt Taker may Copy was to Elizabeth, Bother of the Plaintiff, and to 
mt IS. and Danvers fuccefiidely, Eliz. was made the Pur- 
chaſer; (viz.) Et Eliz. dat pro fine 4. Bp the Cuſtom of 
the Manoꝛ, the firſtTakermap bar the Remainder. Danvers 
the Defendant, was Godſon to the ſaid Samuel, EHizabeth 
the * Taker, and J. S. died. Danvers I admitted; the 


Cop? 


Copyhold forLives; 
Cuſtom that the 


a 


23 — . — gr Etro no... * — — 2 
— A 8 a 
* 
; I I 
3 Ao 
LE 4 FLY _—_ a 8 — 
— 


_ TRIO FT" 


Truſt of a Free- 
hold for Life de- 


creed to the Heir, 


one as if ſhe had paid it. And if ſo, it ſhall be intended 
that all the Eſtates in Remainder were in Truſt fo2 her, 
and ſhe hath Power, as by the Cuſtom, ſo by the Truft, 
as Ceſtuy que Truſt, to diſpoſe of them; 
Sir Francis Winnington objened, That however the 
Plaintiff was not fititled ; ko; as Heir 02 Extriito) ſhe 
cannot be intitled to the Truſt of a Freehold fo? Life. 
The Low Thancelloz. - ups ſhall have it, &cc. 


Gold againff Canham. January 28. 8 


Old, Lee and Canham were Partners in a Trade Partnerſhip in 
at Leghorn; upon Account they dilſolve their Part. Tun de deter 
nerſhip, and Gold had his Share ſatisfied bim out ofthe Money in hisHanc's 
Stock. Mony Pears afterwards Gold had Occaſion to for Satisfa8tion of 
receive 300 Dollars at Leghorn, which was to be pald bal. 
him fo; Merchandize by A. B. another Stranger, which no 
way related to the Partners Trade. The 500 Dollars 
were conſigned by Bill dzawn on Kirk by Canham pay- 
able to Gold, to be received fo2 his Wiſe, and Gold re- 
ceived them. Canham ſued at Law fo? the Dollars. Gold 
ſues here tobe relieved, and inſiſts that he ought to de- 
tain the lame, becauſe when the Partnerſhip was difſolv- 
ed, Canham did covenant to ſave him harmleſs from all 
Loſſes and Damages due, 02 which might be due, oz 
brought on, oz which might oz ſhould happen to him the 
ſaid Gold in relation to his Part; and that long after the 
Diſſolution of the Partnerſhip he was ſaed by the Duke 
of Tuſcany fo Cuſtoms unpaid at Leghorn, foz the Goods 
which belonged to the Joint Trade, which amounted to 
601. and Coſts, which he had paid, and therefoze inſiſt- 
ed to retain to pay himſelf out of the Dollars. 
M2. Attoꝛney Jones. The Partnerſhip was long ſurren- 
ded (J think he ſafd fourteen Pears) in all which Time we 
babe nothing to do with Gold, and the 500 Dollars is paid 
only to our Uſe, and no relation to the Partnerſhip. And 
the Covenant to ſave harmleſs is no Debt, but only reſts 
in Damages. And to the Sentence in Law we are no 
Party, no ever acquainted with it. And by what a — 
ka 


WW 
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312 Term Hill 30K 31 Gar IL i in in Canc. 


faint Defence made by Gold the Sentence was - we 
know not. And it is moze pzobable when Gold had his 
Money. in our Hands he, on Deſign to pay himſelf out of 
our Boney in his Hands, made faint oꝛ no Defence. and 
it is impꝛobable that the Duke's Officers ſhould be ſo lo 
negligent of the Dues to the Duke; and the Plaintif 
ſhould have given notice to the Defendant.- 
The Loꝛd Chancelloz. CUhether the Bill of Exchange 
was befoze 02 after the Sentence, doth not appear. 
M2. Attomey objefted. This is like a fozeign Attach. 
ment to pay due on one Account, oꝛ Occaſion, out of a. 
nother z and the Money is not due from Canham only, 
but alſo from Lee, till at laff it was anſwered, that 
Canham's Covenant extends to all which Gold g Part 
ſuffered. 
And decreed actoꝛdingly. 


Of Partnerſhips in Trade, and where the Stock and Charge ſurvives, or not, wide 1 Very, 
118, 217, 49, 298. 2 Vern. 293, 643, 706. 


1 _— 


- Abatement. 
Roceedings after Abatement | 


led, no Error or Cauſe of 
Reverſal, Page 122 


Account. 


An Account reſted upon 14 years i is 
concluſive. | 127 
Where an Accountant baving loſt 


own, ſhall not be charged be- 
yond his Oath. 128 
Creditor of a Delinquent having bis 
Debt allowed him in the Pur- 
chaſe of the Delinquent's Eſtate 
ſhall not be put to account. for 
the Profits under the Purchaſe in 
Diſcharge of the Debt. 173 
Plea of Account ſtated over - ruled, 
tho' the Defendant but an Exe- | 
cutor, and the Account uy by 
the Teſtator. 5, 262 
Decree for the Security of 155 Mo- 
ney which depended on 1 Account, 


1 


his Papers by no Default of his 


| 


whether the Security ſhall be gi- 
ven before the Account. ſtared. 


Page 294 


No Ravelling into an Account ſta- 
of Suit decreed and inrol- | 


ted, but by Charging of Parti- 

colars.. 2099 
Creditors tocomein to account. 303 
* Factor. p 


Ackions. 


Suits quia travet proper in Law and 
Equity. 223 


Adminiſtration. 


lſſue directed whether a Perſon to 
whom another got Adminiſtra- 
tion was dead or not, and In- 
junction to ſtay Execution. 50 
A Term aliened by an Adminiſtra- 
tor ſhall go to his Executor, and 
not to the Adminiſtrator de boni: 
non. 224 
A Deviſe to two Executors of reſd. 
lonorum, one of them dies, the 
Adminiſtrator ſues the ſurvivin 
Executor for an Account. 23 


SC ' Mbowſon. 
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Avvowlon, 
A Difference between an Advomſon] 


Ta Ont 
3 | The Remedy of an Agreement 


A Bpnd determines a parol \gree- 


in 6 and the Patronage of an 


Hoſpital newly erected. Page 2 
Marr: determines n t 
made by the Husband with the 
Wife herſelf before Marriage. 
N. 117 
Agreement, though the Conſidera- 
tion be unequaſ, and in the Na- 
turę of a Wager, decreed. 42 
Where an Agreement tho' conceiv'd. 
upon a Miſtake, ſhall bind the 
Party, as when he conceives he 
had not Title (when in Truth he 
Had) to permit another to iti 
Lands. YG 1 Sf 130 1 85 


* 


_ 


Whether when a leſſer Sum is agreed | 


to be accepted at a preciſe Day in 
Lieu of greater, pff has is 
to pay fails in Payment at thoſe 
8, he (hall not have any Be- 

nefit by that Agreement. 110 
Agreement of Baron and Feme be- 
fore Marriage extinguiſhed by 

. Marndge: 50 fy 1417 
Agreement of Parties cannot.pre- 
vent a Court of Equity in it's 
n IE 
Tenant in Tail bound by his Agree- 
ment to convey, 171. But the 
Iſſue in Tail is not bound by that 
Agreement, ibid. But if the I- 
ſue accept of the Agreement, and 
enters on the Land, it ſhall bind 
him. N 172 
An Agreement for the Purchaſe 


with the Ceſtui que Truft of the 


Surplus, not good unleſs the Tru- 


ſtees are Parties. 175 
Tbe Breach of an Agreement is not 


deviſeable. 1 
"O85 1; 


4 

| 
j 
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_ ought to be reciprocal. Page 20 


ment. 
tail in Equit 
ther the II 


226 


not in Law, w 
0 5 +294 0 bong 
the Agregneyt of his Fathe; 
without 4 i 1 
here Contract is intire and ine. 
itable, Equity will not appor- 
| pg for Part, as Kent 
got when the Defendant was 
--graak:”; . CY 1. 202 
A voluntary 


Aggeement nat obli- 
ging in Equity unleſs all be per. 
formed. — . 


Alimonp. 


A Decree for Alimony quonſque Co- 
habitation, the Husband exhi- 
bits a Bill, and offers to co- habit. 

| 19072755 k 73% ez bnd 2 

Deeree to pay Alimony til K 
bitation, and now the Husbatid 
offers to co- habit, the Court can- 

not in this Caſe diſcharge Ar- 
W 2 

No Alimony can be decreed but by 

Conſent, unleſs there be firſt a 
Decree for Separation. ibid. 


Annuity. 5 11 
Relief for an Annuity againſt a Pur- 
chaſer. h 273 


Lands out of which Annnity is iſ- 
ſuing ſold for Payments of Debts, 
it was decreed to be paid out of 
other Lands unſold, 295 


Anſwer. 


Liberty given to a Defendant to 
amend her Anſwer, ſhe being ſur- 
priſed therein. 29 

When the firſt Anſwer is reported 
inſufficient, the Defendant, if he 


1 anſwer 


I 


NL 
15 . E. 


— excepting 
coenſilrall 


2 
to the firſt Reports 
the Points excepted; though the 
ſame exceed the Bill. Page 60 
Where the Plaintiff own — 
ſhall not P 
againſt bim da 597 
Rule, if a ſecond Auſwer be infor. 
ficient, Proceſs ſhall goon where 
it was vel} n to 31105 g 


Former bill depending, yet anfwer | 


01 100 


the ſecond Bill. 241 


Relief of a Debt which the Plaintiff | 


had ſorn was ſatĩs ſied before. 154. | 


APlea and three inſuſſichent Anſwers E 
whether to be examined on In- 


terrogatories (vide 66). "279 | 
| Appeal; FLY 
No Appeal from the Coutt of Diver 


to the High Admiral. E 
appoxtionment. Vide Contribution. | 


Apprentice. | 
The Maſter ordered in a ſhort Time | 


to ſue hisApprentice's Indentures, 

or elſe to deliver them up. 70 
Articles, Vide Agreement. 

Whether Articles of Peace between 


two Crowns can diſcharge a Sub- | 
123, 173 | 


jet's Debt. 
What a Man cannot transfer he 


cannot oblige by Articles. 210 


Aſſets. 


Truſt Lands no Aſſets in Equity 
although the Truſt be decreed in 
Equity. 14, 128 

Whether Equity of Redemption in 


the Heir of the Mortgagor be Aſ- 


ſets in Equity. 148 


Bill to diſcover Aſſets, and doth * | 


charge any Goods come to his 
Hands, 226 


| Leafes'are-Aﬀersito 


306 | 


pay Debts not · 
withſtanding the Aſſent of Execa- 
N as Deviſe of them. Pa | 


[ 0). 3) 
8 N 1 0 Sent. 


1 * as. . 


2e 


Subſequent Aſſent will not ſupp e 
ehe | Want'of Connge p PRs 
-\Fide 1. To 1 bar 
| 0 
oh eee, 1 Hol 
Ibings in Action a e in E- 


17quncey;, and hoſ%èt.. 169 
Difference berween an . 
of a Choſe in Action by the Party, 
and by an Admiaiſtrator a Stran- 
ger, and who had no Colour of 
- Right;bue by the Adminiſtration. 
* 


2 


Aſſurance. 
| 100 Deeds of the ſame Date hdr. | 


ing one Thing is but one Aſſu- 
 rafice. 


Diverſity between Covenants for 
farther Aſſurance and collateral 
Security. | 252 

17 Attachment. 

Attachment againſt a Party revo- 

| king a Submiſſion to an Award 

buy Order by Conſent. | 185 


See a Recommitment to the Fleet. 32 


Award. Vide Attachment. 
An Award confirmed in Part _ 
made void in Part. 
| Award ſet aſide becauſe the Patty 
did not actually aſſent to the Re- 
ference tho he had attended the 
Reference in the Buſineſs. 87 
Award erroneous becauſe it was 
but of Part of the Matter refer. 
red. ibid, 
Submiſſion fo an Award by Conſent 


of Parties by Order of this Court 
is revohable. 185 


Equity 
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Equity in 7 not © decree. an Award | 
unleſs it be of all Matters refer- 
N Ae IVA 


Whether N are to be ad- 


- mitted to an Award on x Refe- 


rence by Conſent. ibid. 
No Relief againſt au Award made | 
without 'Grder of Court unleſs 
for Corruption, 279. Or ex- 
ceeding Authority or the like; 


for there the 4 chooſe their 
Conſent | 


own Judges; but if by 
and Order of Court it ſhall be 
ſet aſide, if unequitable. - 279 | 
An Award that he f ſhall procure the | 


Infant, when at Age to convey, | 
ſet aſide becauſe unreaſonable. | 


280 


The Court will decree no Award to | 
bid, | 


bind the Infant. 
Banktupts. 


OST of the Creditors 
an Agreement, ſome of t 
Creditors ſued out a Commiĩſſi- 
on of Bankruptcy, and the others 
had Notice, and ſeven Months 
were paſt from the Date of the 


Commiſſion before the Commil- | 


ſioners aſſigned z thoſe Perſons 
concerned in the firſt Agreement, 
and excluded the Commiſhon, | 
ſeek to have the Agreement per- 
formed, or to be let into a Divi- 
dend, but the Bill was diſmiſt, 19 
Commiſſioners of Bankru pts cannot 
aſſign a Covenant to renew” a 
Leaſe. Qu. if they can aſſign an 
Equity of Redemption, 71 
Difference between Commiſſioners 
of Sewers and Commiſſoners of 
Bankrupts. 232 
Proof of a Creditor' s Deliydifallow- 
I 


Page 186 


ed 1 the 8 ö 
1 will hear the Proof. Page 275 
ö 3 after four Motrhs. 307 


WH 
EX Baron und Feme,. 
Marriage: determines | and extin- 
_ Buiſheth an Agreement made 
the Baron e the e 
Marriage. at 
The Benefit of 2 "Doria So 
and Feme belongs to the Feme 
and not to the Executor of the 
Husband. 27 
The Wife ſues for Comet Mainte- 


of Things meerly in Action belong- 
ing to the Wife, as a Bond, Le. 


| gacy, Ce. ſhe ought to join in 
Suit; aliter of a Rent Aging? in 


the Wife's Right after Marriage, 


| nance without her Husband. 25 


The Husband alone 18 the Bond, 
and dies before judgment or De- 
cree; the Wife cannot revive the 
n ibid. 
4 A Truſt for raifi ing Money for a 
Feme Sole if ſhe marry with the 
Conſent'of the Truſtees, and if 
not, then to ſuch Perſons as the 
| Truſtees ſhall nominate, and for 
Want of ſuch Nomination, then 
to themſelves, ſhall enure to the 
| Adminiſtrator of the Feme Sole, 
ct 
Whether the ſecond Husband be 
anſwerable for Profits of Lands 
wrongfully taken by the Wife 
dum ſola, and after by the for- 
mer Husband during the Cover- 
ture. 2" B08 
The Wife may not be ſuffered, tho' 
to good Uſes, to diſpoſe of any 
Money ſhe hath raiſed out of her 
Husband's Eſtate by Frugality. 

| 117 

| A Diſ- 


| 


The Wo 


Monies raiſed.” out of: ſeparate 
Maintenance, good againſt. the 
Husband. . - = 
Where the Portion of Money ſhall 
o to the Executors of the Huſ- 
4 and not to the Wife ſur- 
viviag. 189 
A Truſt for the Benefit, of the Wife 
without negative Words, does 
not exclude the Baron. 194 
The Husband cannot grant or 
charge the Term. of his Wife in 
Truſt. 225. Nor forfeit it for 
Outlawry or Fel 
of an Aſſignment after Marriage 
by the Baron in Truſt for the 
Wife, for this is voluntary and 
fraudulent againſt Ne 
| 191d. 
When a Term is ſettled for Main- 
tenance and Jointure of the Wife, 
the Husband ſhall never bind the 
Wite by his Alienation. 
The Husband charged with Debts 
of the Wife for Goods bought 
by her when ſold. 295 
Baron puts in a Plea in the Name 
of him and his Wife, and (wears 


to be (worn, the Plea ſtood as to 
the Baron. 296 


Whether the Truſt of a Term for 


the Wife be diſpoſable by the 
Husband, 307 


The Husband cannat ſell the Wife's 
Jointure by a former Husband. 

308 
Paraphernalia decreed to the Wife. 240 


Bill. 

Certiorari Bill. 31 
Certiorars Bill to remove a Cauſe 
out of the Mayar's Court; and 
becauſe his Witneſſes were out 


ony. ibid. Aliter 


266 


” g - - @ © . + 
N - 2 0 „ 10 


A Diſpoſition, by Feme Covert, of 


Page 118 


to the Plea; the Wife refuſed |. 


Bill of Review by him, for whom 


| 
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of the Juriſdiction, and the Bill 
was for an Account touching o- 
ther Matters brought to Hearing 
in Chancery, and not removed by 
Procedendo, becauſe it concerned 
other Matters; and after hearing 
the Cauſe, was diſmiſt out of 
this Court. Page 31 
Part of the Matter being omitted 
in drawing up the Decree, a Bill 
of Revivor lieth to revive thoſe 
Matters. rt: 72:0 
Notice given to a Stranger of a Bill 
of Revi vor is neceſſary; and it 
is improper to make him a Party 
not being in Privity. 152 
Deviſee cannot bring a Bill of Re- 
vi vor not being in Repreſenta- 
tion to the Deviſor, but in the 
Nature of a Purchaſer. 174 
Money decreed by Rule of Court to 
be paid before a Bill of Review 
brought; but upon giving Secu- 
rity to pay it, the Rule diſpenſed 
with, 42 
Nothing ſhall be a ground to dire& 
a new Trial after Judgment that 
is not a ground for a Bill of Re- 
diem to reverſe a Decree, and a 
Confeſſion ſubſequent to a De- 
cree is no ground for a Bill of 
Review. 43. Nor is the Want 
of any Evidence or Matter which 
might have been uſed in the firſt 
Cauſe, and of which the Party 
had then Knowledge, any ground - 
for a Bill of Review. ibid. 
Deviſee cannat maintain a Bill of 

Review, becauſe he is not privy. 
123 


EI IE _ — 


the Decree was. 53 
After a Decree the Plaintiff may 
not diſmiſs his Bill, 40 
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A. an a? 


— 


A Bill diſmiſt by Sentence againſt 


the Plaintiff given in the Court 
of Denmark; Page 237 


A Bill in another Cauſe no Evidence 


againſt the Plaintiff in jt, unleſs 
it be proved to be exhibited 
with his Privity.' 65 
A Bill after a Verdict in Action on 


the Caſe, ſuggeſting Matter (as a | 
Letter) in the Defendant's Cog- 


nizance, which the Plaintiff could 
not prove at the Trial; the Plea 
was to the Verdict, that the Ef- 
fect of the Letter was given in E- 
vidence at the Trial, and the De- 
murrer was for Want of Equity; 
Plea and Demurrer allowed. ibid. 
A Bill taken pro confeſs. 208 
An original Bill to execute a Decree 
of Lands againſta Purchaſer, who 
claimed under Parties bourid by 
that Decree, was allowed good 


upon Demurrer. 231 
Relief upon the Statute of Uſes by 
original Bill. 267 


Vid. Tit. Charitable Uſes. 
Two Executors are made (and one 
is conditionally) and they are 


Parties to the Bill, the Condition 


is broken, the other muſt bring a 
Bill of Revivor. 77 
Statute loſt, not to be help d by Mo- 
tion, but by Bill againſt all Par- 
ties. 270 


Bond. 


Money payable by Condition of a 
Bond moderated in reſpect of the 
Office out of which it was to iſ- 
ſue, taken away. 72 

Obligee in a Bond loſt, hath Remedy 
againſt the Surety in Equity. 77 

Obligee in a voluntary Bond or 
Grantee in a voluntary Deed loſt, 


hath Remedy in Equity. 78 | 
ol 


Money was paid to one (a Srivener) 
who did uſually receive Mone 


rn 


LY 


for the Obligee, yet the Obligee 
not truſting the Receiver with 
the Bond, it was held no good 
Fay ment. Pee, 
Where Intereſt is que on a Bong, 
add the Debtor pays any Sum leſs 
than the Intereſt; the Payment is 
to be accounted Intereſt only. 106 
Intereſt upon a Debt due by Speci. 
alty and Coſts at Law, may upon 
Circumſtances be taken away in 
ern n. 
No Relief in Equity againſt a Bond 
not to diſparage another Man's 
Trade. 184 
No Relief to be given againſt a pe- 
nal Bond, where there is no Mea- 
ſure to aſcertain the Damages for 
the Breach. did. 
An Agreement contained in the 
Condition of a Bond, ſhall not 
be turned into a collateral Exe. 
cution by Decree of Lands. 189 
Aſſignment of a Bond in Holland 
according to their Cuſtom, al- 
lowed here. 232 

A Bond to pay on Agreement, and 
the Obligee agreed to ſave harm- 
leſs, &. he is relieved againſt the 
Bond without Payment. 239 


C. 


Chancery. Equity. 


3 a Court of State. 
; GC. 123, 124, 173, 306 
The Power of the Chancery as to 
veſtration. 92 

The Chancery aſſiſtant to the Juril- 
dition of the Mayor's Court. 
203 

When the Chancery (according to 


Rule) cannot relieve in 4 juſt 
| Cauſe, 
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Cauſe, the Parliament will give 


ſpecial Direction for Relief. 


OW cs Pag. 205, 228 
Matters formerly examined in the 
Exchequer, may be re-examined 
in Chancery. = 
80 if in the Spiritual Court. 200, 
201 


Whether the Chancery can grant Re- 


Charity andCharſtable Uſes. vide 


Deviſe, Vide Bill and Tit. Chats 
ter. 


% 


Relief given by Bill on the Statuts 


BY 


lief upon the Statute of Charita- 
ble Uſes by a Bill. 158 
When the Intention is clear, all 
Means without which that can- 
not be attained, muſt be ſupplied 
by a Court of Juſtice. 177 
Whether a Sentence in the Spiritual 
Court be ſubject to Examination 
in Equity. 201 
Equity conſiſts purely in Action, 
and is only attainable by Proceſs 
in a Court of Equity. 208 
The Court of Chancery cannot by 
Decree bind the Iſe of Mar. 221 
The Chancery cannot help in Equity 
againſt an Act of Parte 
2 

Where Equity creates the Eſtate, 
it ſhall be guided by Conſcience. 
236 

Court of Equity a proper Interpre- 
ter of a Statute; (quere 228,205.) 


5 

He that will have Equity to help 

where the Law cannot, ſhall do 

Equity to the ſame Perſon againſt 

whom he ſeeks to be relieved in 

Equity. 4: MF 
Equity regards the Subſtance and 
not the Ceremony. 


Mquitat ſequitur Legem. 84, 284 
Money brought in Court imbezilled. 
300 


Circuity of Action. 211 
Petty Bag in Chancery, its Proceed- 


ings. 193 


N 


7 


of Charitable Uſes. Pag. 135 
| 2 4 158, 267 
Money given to a Pariſh generally 
without ſaying to what Uſe, des 
creed to the Poor of the Parifh. 
1 Te ene 
A Decree by Commiſſioners fo 
Charitable Uſes, confirmed by 
original Bill. $100 48D 
The Courſe of Proceedings in the 
Petty Bag, on a Decree of Cha- 
ritable Uſes. ibid. 
An Appointment to a Charity that 
was precedent to the Statute of 
44 Eliz. and ſo void, is made 
MS 195 
Tertenants Leſſees of a Charity or- 
dered to augment the Rent. zb:d. 
See Grant. 


Claims. 


Entry on the Land by a Ceſtay que 
Truſt is not ſufficient Claim. = 


Commiſlon. 
When the Party hath a Commiſſion 


preſent, he can never examine 
new Interrogatories by Commiſ- 


ſion as to the Merits. 274 
Commiſſioners adjourn. 282 
Commitment. Vide Attachment. 


Common, 


Agreement to incloſe Common, 
Parties that have Intereſt in the 
Common, and not privy, ſhall 
not be bound, 48 


Condi⸗ 


&o 


£ 3 Py 


Where a Condition annex'd to a | 
Portion ſhall defeat it or not. | 
nun | | Page 22 

Breach: of a Condition precedent 
- relieved in Equity, as in the | 


 -" Conditfon. 


Nature of a Penalty. 
A Condition may not be performed 
in all Circumſtances, and yet be 
| relieved in Equity. 141 
The Breach of a Condition annex d 
to a voluntary Diſpoſition, not 
relievable in Equity. ibid. 
The Condition of a Recognizance 
qualified in Equity, according to 
the Equity of the Matter before 
the Recognizance given. 191 


Conſent, 


Conſent binds the Party, bat ſhall | 


not bind others. 210 
Subſequent Aſſent will not ſupply 
the Want of a precedent Con- 
ſent. 141 


Conſfideraffon. 
Conſideration valuable, but not e- 
quitable, as 5 5. is in Money. 34 
Equity only remediable to thoſe 


who come in upon a Conſidera- | 


tion, 49 
Loſs as good a Conſideration as 
Profit. 78 


Marriage is good Conſideration t 
make a Feme a Purchaſer. 99 


Contempt. 


Contempt diſcharged by a general 
Pardon. 238 


Contract, Vide Agreement. 


Contribution. 


Three bound in a Recognizance, 
one is ſued and paid the Whole, 
1 
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another is inſolvent, the Third 

is ſued for Contribution, he ſhall 
contribute a Moiety, and not 2 

third Part. © Page 246 


Copphold. 


| Forfeiture of a Copyhold by ſelling 


of Timber relieved in Equity. 96 


9© | The Widow of the Lord decreed to 


be endowed of the third Part of 
the improved Values of the Co- 
pyhold; butreverſed by the Lord 
Keeper as to that. 247 
Act of the Copy holder not to hin- 
der the Lord's Wife of Dower. 

' | ibid. 
Copyholder having for Money a- 
greed to mortgage . 
truſted for the Mortgagees. 171 


A Surrender void for Want of a 


Preſentment, made good againſt 
a voluntary Diſpoſition. ibid. vid. 

_ 7 
Lord of a Manor cannot 4 
Truſt of a Copyhold granted to 
his Son. 2861 


Coꝛpoꝛation. 
A Courſe to recover a Debt againſt 
a Corporation, yet hath nothing 


whereby it may be ſummoned. 
204 


Covenant. 

A Power to leaſe raiſed by a Co- 
venant to ſtand ſeiſed, is not 
good. 161 
If Ceſtuy que Truſt covenant, that 
his Truſtees ſhall convey, and he 
hath no Means to force them to 
make ſuch Conveyance, Equity 
ought not to decree him to con- 
vey, but toleave the Covenantee 

to his Covenant. 211 
The Land bound by Covenant. 260 
Exceptions in Leaſes for three Lives, 
in one of theſe there is a Cove- 
nant 


- 


nant to 3 paying ok de is 
Notice implied, for they ought 
to ſee the Covenants. Page 560 
A bad Title fold with Covenant 
for further Aſſurance; and after- 
wards the Vendor purchaſeth the 
good Title, decreed to confirm. 
SIE | 4 
In what Caſes Action of . |. 
will lie. 294 
Retainer of Money in his Hands 
for Satisfaction of a rer to 
ſave harmleſs. 371 
Covenants to nn ind. Sec. 
I 125, 161 


tante Vide Jnterrogatozies. / 


A Counſellor is ingaged to ſilence, 
he ſhall nod be put to afſwer, | 

2 918.3} & M7 77 
70 have: 2 Sicht — 1 


80 
Cuſtom; G 7 


b 


e TABLE 


The Factor ſhall have ek Slat of 
Cuſtoms ſaved, and not the Im- 

ployer. r 
The Tinner articles to Ache Tin 


the Merchant ſes to be 17. | 
but is not, for it 1s is in e Maden 


Regis,” 0190 has 1 . 
8 8 300 K 

im? nt Dette. Leaibiov IJ< 

A Decree! avoided” my — 

Bill becauſe; neee by Ti- 

tle paramount. 3 


which the Plaintiff was former- | 
ly decreed! to procure. ibid. 
No original Bill ought to be admit 
ted to explain a Decree any 
Matter of Fact precedent to the 
Decree. 45 


tothe Merchant Cuſtom free; and | 


| When a Decree is tempor 


J 


| Neth referred; to Law, and 


i 


A Bill to inforce to do an Act 


Mactots ä be — in a 55 
eree mult appeat in the Decree ic 
ſelf, for bong; of Record muſt be 
tried by it. 0 Page 54 

Ir Matte? of pack be miſtaken at 

the Hearing and decretal Order, 

that muſt be reRtified by re- bear- 
- ing, and not otherwiſe. bid. 

A W in None of a Mortgage. 
63 


Money not being paid. che Court 
in Cats of inevitable Neteſſity 
will inlarge the Time, thougb the 
Decree be ſigned and inrolled. 64 
A Decree avoided by Original Bill 
upon Matter ſubſeguent to the 
„Der. 177) N 
A Decree impoſlible. 1 13 2 44 
A Deeret repugnant. my ; 
& Stranger being bound by à De- 
erte gotten by Fraud may falſify 
it. ar en es 
All that come in herd lite are 
bound by a Decree. -* ibid. 
ary or for 
ſpocihi Ends an Original Bill lies 
to put a Periog to it. 251 
A;Coyenant, to-ſecure a Purchaſer 
by other Lands not decreed... 252 
Ab olute. Conveyances guided by 
Decree that directed them. 25 « 
order- 
Þ that the et do not in- 


wry 2 Pariſh i is ſued, four —_— 
to defend,” and 4 Decree againſt 

them, one who claiched under 

note "of the four, may have a 
> Decree; and though no Party 
nor privy, may have a _ of 
Review. © 

Helis imprudent that will puree 
Decrees. "111 YOU 
U u 


When; a Dare is 00 forecloſe, the 
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. Aſſignment I 2 Decree A — 


or c ug nt Pag: 98 


Derv. 

10 a "Bil to diſcover a Deed, the 
Plaintiff, ought to make - Oath 
that he had not the Deed. :11 
But with this Difference, when 

the Bill alledgeth the Want of a 
Deed, and ſeeks to be relieved | 
on the Matter of that Deed, by 

_ a Decree, ſuch Oath is neceſfary : 

But where the Bill ſeeks no De- 

cree but barely to have the De- 

fendant diſcover whether he bath 
ſuch Deed or not, or to have the 

Deed produced at a Trial, there 

the Plaintiff ought to be put to 


his Oatn. ' Vide 231, 11 
Equity raiſed out of a Deed that 
was not proved. 48 


A Deed ſuppreſſed, and the Land F 


decreed ſans Trial, "v2 


1 


A Purchaſer from 4. of Land, which 


B. makes Title to, aan be 


Deeds which makes B. s Title, is 
not bound to diſcover them. 69 


Depoſitions. 

Depoſitions in a former Cauſe be- 
tween other Parties read againſt | \. 
one that claims not under NI. 4 
thoſe Parties. 5 

Where Depoſitions in a Cauſe Gk. 
miſt ſhall be uſed or not. 175 

Depofitions read in both crof $ 
Cauſes. Bp" 


Diſmiſſion of a Guaſe — . 


judice in Law or Equity, how to 
bo underſtood; 156 
Demurrer. 


r Demurrer may be. to an 


uſwer. | 36 5 


14 14 + Fo ; 


| 


Derhurrer, "beans more was pray- 
ed to be relieved than ean be, 
(vin) to revive an Order to con- 
| ſent where the Feme was Party 
and fince married, and ſo her 
Conſent determined. Page 57 
Deworrer on the Rule Non deber 
We e er ron A 


dag. Vide Til, - Pn 


Debts on a 1 and ſimple Con- 
trac to be paid in equal Propor- 
tion where Lands are to be ſold 
for Payment ot Debts ; ſo of 
Debes and Legacies, becauſe the 
Land is made liable to the one as 
well as to the other. 32. Alter 
in a Caſe of Debt and judgment 
that in their own Nature charge 
the Land. 32, 249 
Difference between a Condition to 
make a Deviſe void without li- 
miting it over and the Limiting 
it over to another ; in the fl 
3 the Condition is in ferrorem 
OY otherwiſe in the later, and 
the Eondition | broken not fe- 
lievable i in Equity wor 
No collatera Meer heat to be te- 
ceived to expound a Deviſe of 
Land. — 143 
A Deviſe to an Heir on Condition, 
void in Law, yet in Equity. 
177. As on Leeden that he 
ſell, is void in Law; but it is 
good by Way ot Truſt " Equity. 
177, 179 
Whether the Heir. ſhall be fanned to 
fell Lands deviſed to be ſold'at- 
ter the Death of the Executor, 
OE. no FOR is n to dept 
(1 ** O 


A Dit 


The 


{ 


A — — a Deviſe of 


Money out of Profits of Lands 
and of Money raiſed by Sale of 
Lands, the firſt being a Charge 
only upon the Land in the Heirs 
Hands, and ſo it ſavours more of 
a Truſt than 0 other. Page 180 


A Deviſe of all Eſtate real and per- 
ſonal for Payment of Debts, is a 
Deviſe in Fee. 197 

A Deviſe of all Eſtate real and per- 


ſonal for Payment of Debts, there 


is no implied Truſt of Surplus 
for the Heir. ibid. 
The Breach of an Agreement is not 
deviſable. | 208 | 
The Conſent of the Heir makes good 
a void Deviſe. .  #bd. 
A Deviſe to two Legatees equally, 
the Deviſe is joint, and yet In- 
tention prevents theSurvivorſhip. | 
| | 23 
Lands deviſed for payment of L 
cies made ſubject toDebts 248, 27 5 
Debts and Legacies are to be paid 
equally where Lands are deviſed 
for the Payment of both, unleſs 
it were ſuch Debts as obliged the 
Lands, 247 
Where there isa Deviſe over of the 


Portion, the Court can allow no | 


Maintenance out of it ; aliter if 
no Deviſe over. 252| 
Portions deviſed out of Lands pay” 
able at prefixt Days, which the 
Premiſes will not do, amounts 
to a Deviſe to ſell. - 129 | 
A Deviſe void by Miſnoſmer of a 
Corporation, ſupplied in 7 1 
as a good Ap ntment of a 
charitable Uſe. 267 
Debts to be paid bee bee 
where Lands are deviſed. 
Lands deviſed for the Payment 


275 
of 


i 


| 


Debts and Legacies,:the/perſonal | -- 


Eſtate ſhall be Gr applied. bY 


A Deviſe of 3001 to the Child G 
; ſhall have at a his Death; after he 
hath three Children, then he 
makes a-Codicil, and gives each 
20ol. apiece; it is to be taken by 
way of Accumulation. goy 
All the . of my Eftate I give to 
A. B. to give to my Children and 
Grandes —— to their 
Demerits; A. B. is Judge, and 
may give all to one. 308 
A Deviſe to his Wife to diſtribute 
among bis Children during her 

_ Widowhood ; ſhe marries. and 
then diltrivutes 5; it is not good. 


A Deviſe to his Wife i in we 
will leave i it to his 8 no _ 


Dower. 


The Acceptance of collateral Satiſ- 
faction for Dower, is no Bar of 


. 182 
| | Equity, Vide Chancery. 
7A Erxetutoꝛ. 


{ 
Widow paying juſt Debts of 
the Husband out of his E- 
\ ſtate. in her Hands, ſhall have 
.; Allowance for the lame from = 
\. Executor . 07 
Land deviſed to be ſold by the — 
1 beer who dies, the Bill is pre- 
ſerred againſt the Heir for 
- younger Childrens Portions; the 
_ Heir demurs, becauſe. it is but 
an Authority in the Executor, 
2 - which dies with N 5 Te — 
murrer over · ruled. 
Where 


The _ 


Where the Heir bang forced to ply 
the Debt of his Anceſtor on Bond 
hall be reimburſed” b 
- Eutor, as far as there is perſonal 
| -Aﬀers. . | Page 74 
Where the Delivery up of a Bond by 
the Executor, and taking a new 
Bond to himſelf for the Debt, is 
_.noConverſion in Equityto charge 
the Executor with the Payment 


of that Money, though it is at | 
Law. 74. And the Executor de- 
creed to aſſign the Security to 


the Heir. ibid. 
Injunction to Debtors to a Teſta. 
tor's Eſtate not to pay any Money 
10 
Title to the Executorſhip were 
ſettled in the Spiritual Court. 75 
Two Executotrs are made (and oy 
is- conditionally) and they a 
Parties to the Bill, the Condition 


is broken, the Other muſt bring 


2 Bill of Review. | 77 
The Overplus of the Proſits of a 
Term deviſed out of an Inheri- 
tance in Truſt to pay Debts to 
Executors, who is alſo reſiduary 


tor and not to the Heir, it be- 


ing a Term, and paſſeth as an | © 


5 
Alteratfon of exhibits . Com- 
| 78 * 4 


Intereſt. 
Exeeutor deereed to give Secur 
for a Leßeyypyrp . 
Executor decreed to pay 


421 


Rent which the Teſtator s BEſtate 


was not liable to. Bid. 
Executor not bouhd to pay a Le: 
820 without Security to refund, 
139: if there be no Want of Aﬀecs | 
either of Debts or Legacies. ibid. 
When Lands are 
ſold, and no Perſon appointed to 
ſell, the Execator ſhall felt. 178 
The Executor of an Ecutur is 

7 


the Exe. 


pretended Executor, till bis | 


1 py ph STE £51543) 


bound. t to ſel) che Lands t 
to be ſold, if the Executor fails 
to ſell. 
Where a Leaſe renewed by an Exe- 
ceutor ſhall be liable to a Legacy 
of the Teſtators. 191 
Executor of an Executor liable to 
a Devaſtavit made oy the firſt 
Executor. 257 
Executor temporary proves the Will, 
and his Executorſhip ceaſed; the 
after Executor might ſue with- 
out other- Probate of the Will 
by him. + 07 1265 
Legatee of a Term ſues, and the 

Executor no Party, not 
though it is charged that the 
Executor hath aſſented. 277 
Debtor Executor to the Teſtator, 
decreed to pay to the Deviſee of 
the Reſidue. 292 
Whether the Eſtate which a Citizen 
| hath as Executor to another, and 
reſidudary re liable to the 
310 


. 4 ; 


appointed to be 


Arrews off 


” 
£ 


| 


2 . ody 


| Mitttery alli ned for Error im a De- 
Legatee, belongs to the Execu- I 


cree wal; appear in the Detfee it 
ſelf; for being Part of a Record 
mut de krieg dy be? 0 me 


3}03 £8397 Fo 
Exhibits. - 


et! . 


müßen. 
Erxetution, 
The Conuſee of a Judgment having 


- the Conuſor in Execution, may 


bring a Bill whilſt Nr to 
e the Lands. | 37 


Examination. 


ir after Publication * 
after Hearing. 228 
Expo⸗ 


* £ 


* * 89 


Page 180 


— 


cal ma cannot 15 diene to 
Particulars, or general Words | 
not particularly applied, ought | 
not to ſhake a DES, Page Wo 


* 
Fafoz. 
HE Factor (half have the Be- 


neſit of Cuſtoms ſaved and 


not the Imployer. Page 27,30 
The ſurviving Factor is anſwe a FM 
for himſelf and Co- factor. 127 


The Executor of the Vo- factor firſt | 


dying is accouatable. hid. 


Feme. Vide Baron and Feme. 


The Feme tho not bound by Agree- 
ment during Coverture, yet act- 
ing according to the Agreement 
whena Widow, bound by it. 255 

Truſt of a Term for a Feme Covert. 
166. Vide Baron and feme. 

Feme Covert bound by the Agree- 
ment of her Hasband. 298 


Fine. 


Fine purſuant to a Dectee ſhall work 
only according to the Decree. 49 
Fine and Recovery ſhall work on a 
Truſt as an Eſtate at Law. ibid. 
A Fine by Tenant in Common paſ- 
ſeth but his own Eſtate. 
By a Fine of Cefui que Truſt i 
the Intail may be barred. 213 


Claim of an Equity to avoid a Fine | 


can be no other Way but by Sub. 

pena. 278 
Covenant to levy a Fine, and a 

Decree that he ſhall do ſo, binds 


the Iſſue in Tail. 294 


Fine and Non- claim bars a Truſt. 
263. and Entry on the Land by 
a Ceſtui qne Truſt is no ſufficient 
Claim. ibid. 


211 | 
in Tail | 


| 


| 


| . are char ged; but where | 
2 


| Fineagd Nom-Gatn Bijet 
Truſts, i. e. where the Lan 


N ee in 1 * *(t 0 
the ons rs not. 
25 


That Fine can never bar the 
or Truſt which it creates, 


Force. 
Where Equity relieves againſt it. 
72, 83, 8 45 126, 190 


Fo oigery. vide 75 f 
Fraub, 133, 194. 


8 is not 
t prima facie it is 


very volunta 
fraudulent; 


preſumed to be frauduſent. 100 


lt} is rare that Chancery takes upon 


them to judge a Deed fraudulent. 
ibid. 


A. voluntary settlement precedent 
to a Marriage-agreement ſubſe- 
quent, is fraudulent. ibid. 

Trial of a Deed whether fraudulent. 

216, 217 

A a nveydnce cannot be fraudulent 

Articles without another 
5 be executed in a le- 
gal Courſe. 4 

Deeds fraudulent as to one, good 
as to another. 244 

Difference between a Covenant to 
ſettle Lands, and a fraudulent 
Conveyance. 245 

A young Gentleman takes up Wares, 
c. relieved, 276 

Voluntary Conveyance may be 


good and not fraudulent, 289 
-- 
Gꝛant. 
Pre- 


Mz of an Hoſpital, 


bendary, Donative; not 
grantable in Reverſion. 215 
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Diverſity between the Grant of a 
Maſter of an Hoſpital: and a Pa- 
. tent for Land. Pe 211 
rden and Aſſiſt- 
auts for Benefit of the Inhabi- 


tants, they cannot let without 


the Inhabitants. 269 
See Charities. 
Pei. 


Eviſe to an Heir on Condition. 
8. "Nc 177 
Heir at Law to be preferred in a 
doubtfal Caſe. | 
Heir at Law by Marriage-agree- 
ment became a Purchaſer in Law, 


and not liable to pay Debts of 


bis Anceſtor. 255 
Heir ſhall join in a Sale for Pay- 
ment of Debs. ; 23862 


' Maſter of an Hoſpital, vide Grant. 


J. 
Jnfant. 


TNfant's Eſtate in the Guardian's | 


Hands ought to be applied to 
the Payment of his Debts. 157 
Infant Executor aſſents to a Legacy, 


it is no good Aſſent if there be 


not other Aſſets for Debts. 257 


Jnſunftons. 
Their Force and Effect. 75, 80 


Intereſt. 


Intereſt to be conſidered as it was 
at the Time of the Contract, and 
not at the Time of the Creation. 
211 
Mortgagee forfeit ſhall have Intereſt 
for his Intereſt. 258 


Interrogatoꝛzies. 


Counſel ordered to have a Sight of 


7 


"the Interrogatorics.to which the 

| Defendant, was to be examined. 
| 44 "Iſſue. g Ef 

Iſſue whether a Perſon, to whom 
another had got Adminiſtration, 
be dead or not. 40 


e 
The Word (Jointure) in an Agree- 
ment impſies that the Husband 
ſhall have an Eſtate ſor Life 38 
well as the Wiſe a Jointreſs pay- 
ing off a Mortgage, decreed to 
hold over till ſhe be fully ſatis- 
_- 92 


e | A... 
Bond and Judgment upon it: Mo- 
nies paid before actual Entring of 
the judgment is to be taken as 
25 upon the Bond, tho the 


udgment be of a Term before 
Payment. THIS ns) 


Where and in what Caſe Judgment 
on a Bond is worſe Security than 
a Bond only. ibid. 
Judgment for a Matter diſcharged 
by Act of Oblivion decreed to 
be vacated. | 55 


L. 


\ Leaſe. Vide Term, Perpetulty. 


Hether a Leaſe may be ſaid 
in Poſſeſſion out of a Re- 


Leaſe for more Years than the Leſ- 
ſor had Power to make, ſhalt be 
good for ſo many Years as he had 
Power for. 23 

Leaſes are Aſſets to pay Debts not- 
withſtanding the Aſſent of the 


Executor to the Deviſe of them. 


257 
A Leaſe 
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A Leaſe tho attending the Inheri- 


e 
The Nature of a Legacy. 14, 32 


to his Legacies. e 
Legacies paid by Colour of a Will, 
which is after ſound to be revo- 
e batt" 270 

acies payable at the Age ol 
220 no Proviſion for Mainte- 


Where Legatee ſhall refund for want 
of Aſſets to pay Debts. 
Where the Legacy, on Condition 
the Legatee marry with Conſent, 


dition, and where not. 140 


where there is not enough to 


pay all. 149 
Executor not bound to pay a Le- 


in Caſe of Defect of Aſſets. 149, 
5 237 
Debts payable before Legacies. 275 
The Child's Legacy paid to the Fa- 
ther, who failed, the Payment 
decreed good, the Legacy not 
bearing the Charge of a Suit. 245 
Legacy not attachable by. Foreign 
Attachment. | 257 
A Sum of Money given to one to 
diſpoſe as the Teſtator ſhould ap- 
point by a Note, who dies with- 
out ſuch Appointment, is a good 
Bequeſt to the Party, 198. and 
the Teſtator did not intend it 
ſhould come to the ene 
DIA, 


Accumulation of Legacies. 301 


— 
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The Teſtator's, Eſtate, in whoſe | 
Hands ſoever, liable in Equity | 


21, | 
' nance in the mean Time. -.... 60 | 
136 
is recoverable in Equity, not with | 
ſtanding the Breach in the Con- 


Legatees to abate in Proportion 


gacy without Security to refund | 


8 
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Limitation ok Estates. 
The Limitation of a Remainder in 
Poſſibility of a Term, to the Heir 
of the Perſon limiting, is a void 
Limitation. 17571 8 
On a void Limitation the Eſtate re- 
verts to the Limitor. ibid. 
Limitation of the Truſt of a Term 
to one is good to his Executor. 
aten bilgo AY £974 ibid. 
Limitation to Heirs: Males taken in 
Equity as a Limitation to the 
firſt Son. 4 146 
A defe@ive Limitation in Point of 
Law ſupplied in Equity. ibid. 
An Uſe limited to Baron and Feme, 
and after to their Iſſue, they then 
having none, is all one as if li- 
mited to them and the Heirs of 
their Bodies, and the Iſſue takes 
nothing as a Purchaſer. 2866 
The Intereſt of a Limitor to ſupply 
Power if that be defective. 9 


Statute of Limitations. 


A Truſt is not within the Statute of 
Limitations. | 20, 28 
Exception in the Statute of Limita- 
tions as to the Merchants Ac- 
counts extends not to Inland 
Merchants. I52 


Lunatick. 


Bargain by a Lunatick eight Years 
before the Lunacy found, avoid- 
ed by being faind a Lunatick 
with a Retroſpect of ſeventeen 

1 Years 
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Years, yet the Party admitted to 
traverſe the Inquiſition. Pagel 13 
Generally a Lugatick ought to be 


made a Party. di. 


Where a Lunatick muſt be a Party 
to a Suit for his own Benefits ali- 
ter in caſe of an Ideot. 153 


Where a Lunatick ſhall be Party to 


an Information on bis Behalf, 
and where not. hid. 


London. Cuſtom. vide han. 


/ M. | 49" 
Marriage. 


Mie: a good Conſideration | | 


to make a Feme a Purchaſer. 
hrs 5 al + 


Moztgage. Equity of Redemption. | 


The Nature of a Mortgage. 


285 
A parol Agreement after a Convey- 


ance cannot make it a Mortgage, 
if not ſo at firſt. re 2 
Aſſignment of a Mortgage, the 
Mortgagee ordered to arrount be. 
fore Aſſignment and after. 3 
Mortgagee after Forfeiture aſſigns 
the Mortgage for his due Debt, 
he is decreed to account for the 
whole Time, both before and af- 
ter the Aſſignment z and this 
without the Aſſignee being a 
Party to the Decree, becauſe out- 
lawed, and that pleaded againſt 
him. ibid. 
A Mortgagor refuſing to receive 
his Money on Tender after For- 
feitare, ſhall loſe his Intereſt fro 
the Tender. 29 
Executor of the Mortgagee ought 
to be a Party where the Heir was 
to have the Money paid, or the 
I 


| All Money really due and paid 


Mortgage fore- fed. Pi b 
Mortgages remits by his walks! 
of the — Money, and all 

the Intereſt if the reſt be paid 


* 


in three Years, tlie Mortgagot 
failing to pay in three” Years 
Lime, loſeth the Benefit of the 
r, . 
Voluntary Cotiveyance precetlent 

void, quad a Mortgage Tubſe. 
quent prevailed fo as to pals the 
quity of Redemption. 59 


the Aſſignee to the Mottgagee, to 


D 


— — 


N 


be taken as Principal againſt the 


Mortgagor, from the Time of 
the Alignment. 68 
Whether the Mottgage Money be⸗ 
logs to the Heir or Executor of 
the Mottgagee. 88 
I there be no Defect of Aſſets in 
the Executor's Hands, the Heit 
ſhall have the Money. 285 
Mortgage by way of Countet⸗ſe- 
curity for 400 l. efitred into 
Bonds, ſhall extend to be à Be- 
curity for 2000 l. more for an- 
other Debt on Bond entred in- 
to, though there was no Agret- 
ment that the Bond ſhould be 
a Security for the 2000 J. if the 
Plaintiff will redeem he ſhall re- 
imburſe and ſave harmleſs againſt 


the 20007. 92 
Old Mortgages above twenty Years 
not redeemable. 102 


Mortgagee that comes in at af old 
Hand, ſhall not account but ſo far 
only as goes in Diſcount of his 
Money, but not for the Surplu- 
ſage. 5 

Mortgagee of an Eſtate for Life on 

an old Mortgage ſhall not «c- 
count for more than the Eſtate 


had 


* 
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The RAB LEK. 


3 


out Reſpect to the Benefit that 
bath happened by the Continu- 
ance of the Plaintiffs Life. 
es beth 27 Paget nog! 
Yet upon Appeal in Parliament or- 
dered otherwiſe. ibid. 
Where a Mortgagee lent new Mo- 
ney on the old Security, without 
Notice of an intervening Settle- 
ment, ſhall be allowed it. 119 


| 


precedent Incumbrance, buys in 
an Incumbrance - precedent to 
that, he ſhall not be impeached 


what is due to him on both E- 
ſtates, _ | 
Whether a Mortgagee ſhall protect 
his Mortgage | 
bought in againſt a Title he had 
Notice of before, and under 


Poſſeſſion. - | + 166 
A Mortgagee may prote& himſelf 
by getting in an old Incum- 


brance, though nothing be due 
upon it. . ibid. 


Whether a Mortgagee buying in 
Incumbrance that chargeth other 
Lands alſo, ſhall be reſtrained 
from his legal Courſe to reim- 
burſe himſelf the Money paid 
for that -Incumbrance, ſo as he 
uſe it only to protect his Mort- 
gage. Ws XN ) {- 4 

A puiſny Mortgagee buying in 
precedent Incumbrance, ſhal! 
bold againſt a middle Mortgagee 
till both are ſatisfſied. 207 

Or where a Mortgagee buying in 

a precedent Security of the Lands' 

in his Mortgage, and other Lands, | 

ſhal} hold all againſt a middle 


bad deen worth to be ſold, with- 


Mortgagee without Notice of a 


in Equity, but on Payment of 
150 


by Incumbrance 


which the Party was then in 


. c 


all due to him on both Securities 
be ſatisfſiec. Page 202 
Whether a Statute bought in by a 
Mortgagee ought to be uſed as 
to Lands not in his Mortgage. 
* eng 166 
An old Mortgage aſſigned to an 
other, ought to be taken as a 
new Mortgage from the Time of 
the Aſſignment. 218 
Tenant for Life ſhall contribute with 
the Reverſioner towards the 
Arrears of a Charge or Mort- 
gage. 223. Vide 271 
Leſſee of a Prebend mortgageth the 
Leaſe, and after the Day pays the 
Money, and then ſurrenders and 
takes a Leaſe of the Prebend, he 
' hath good Equity againſt the 
Mortgagee. 228. If the Prebend 
die, Equity ſhall not make the 
ſecond Leaſe good "againſt the 


Succeſſor. 80 223 
Mortgagee on Forfeiture ſhall have 
- Intereſt for his Intereſt; 258 


Mortgages aſſigns, the Aſſignee (hall 
have Intereſt for his Intereſt then 
e,. 89 ibid. 
A Copyholder having for Money a- 

greed to mortgage Lands, ſtands 

-. truſted for the Mortgagees. 171 

Difference between the Heir of a 

Mortgagor's being relieved upon 

the perſonal Aſſets, and a Truſ- 

tee in ſuch Caſe. 271 
Tenant for Life decreed one Third, 

and he in Remainder two Thirds 
to redeem. 223, 271 

A Jointreſs paying off a Mortgage 
decreed to hold over till ſhe be 
ſatisfied. 272 
Mortgage of an Inheritance to a Ci- 
- : tizen of London Part of his per- 


Fd 


Mortgagee of all thoſe Lands till |, 


5; ſonal Eſtate. 285 


Y y Mort- 


; 
| Mortgage look'd upon as Part of . 
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the perſonal Eſtate. Page 286 


Difference between a Mortgage and 
an abſolute Conveyance with a 


| AER ana ane” / | 
| ö 014. 


The ſecond Mortgagee bound by 


Account between the firſt Mort- 


gagee and Mortgagor. 299 


None can come to redeem a Mort- 
gage when the Mortgagee cannot 


compel the Mortgage Money; 


and the Remedy ought to be re- 


- ciprocal, 2 


A voluntary Diſpoſition of an 
Equity of Redemption not to be 


favoured, 219 


An Equity of Redemption intailed 


i OL OL OBS e 
+ $43.43 | -Notice, — 342 1100 
The Defendant not charged with 
the Notice of the Truſt of Land 
which he had got a Conveyance 
of; he pleads he had no Notice 
a good Plea. Page 24 
Notice of an Incumbrance any Time 
before the Conveyance" executed 
- ſhall' bind a Purchaſer, tho” he 
had no Notice at the Time of the 
Agreement or Contract. 34 
Notice to him that purchaſeth for 
another, ſhall affect the Purchaſer 
-Himlels;{- 107 1100 247 30 
Whether Notice be neceſſary to be 
given of a Condition annexed to 


2 ih io LE 


Nu an Eſtate to the Perſon to whom 
* tends to make it a Perpetuity. the Eſtate is given. 143 
3 IE | | ibid. Plea, Notice. 31906, 432 
yy An Equity of Redemption not'in- | A new Bill after Diſmiſſion on 
* tailable within the Statute. ibid. Hearing on Suggeſtion of No- 
1 Equity on Equity not favoured, tice, which was not in Iſſue in 
1 for by it legal Settlements are | the former Cauſe. 3252 
bW deſtroyed. ibid. Notice not denied, yet in Iſſue, 
Wl Equity of Redemption carried too | and not proved, after hearin 
1 far. 1 219 | may have the Defendant's Oath 
| Antiquity a Cauſe to deny Redemp- | on a new Bill. lid. 
1 tion. 16 | - 220 Recital of the Deed which doth re- 
1 A Decree to forecloſe Tenant in fer to the Incumbrance, is No- 
Wo Tail from redeeming, concludes | tice againſt a Purchaſer. 291 
'Y his Iſſue and the Remainder.” zbid. | e. | 

vx Diverſity between Parties to the | O. 

WW. Mortgage coming to redeem and | | i © 

3 Strangers. ibid. Dath. 
1 A Decree to forecloſe the Money. XX 7 Here Oath muſt be made 
- Vide Decree. 'YV Y of the Want of a Deed, 
= . Bond, &. 115 231 
1 N. Vide _ Deed. | . 
1 | | Plea of Outlaw put in with- 
4 Ne exeat Regnum. 8 cout Oath. ++ * FR 258 
. HE Nature of a Ne exeat | | 

1 1 Regnum. Wenigen. Office. 

. Ne exeat Regnum lies for a private An Office extendible at Law or E- 
8 Matter without a Bill. 116 n quity. 2 39 
Y 4 | Qupban. 
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TABLE 


Oben. 


The Portion of an Orphan in Lon- 
don is of ſuch a Nature, that if 
the Husband die, his Widow, 

pres not his Executor ſhall have 

Page 182 
A 8 of La cannot Jeviſe | 


bis Child's Part over to another, | 


in caſe his Child die in Minority. 


199 


Mortgage of an Jaberitince to a Ci- 
tien of London is Part of his per- 


ſonal Eſtate, and to be divided 


according to Cuitom. 285 
Whether the Eſtate which a Citizen 
hath as Executor to another, and 
reſiduary Legatee, be liable: to 


the Cuſtom. 310 
Outlawry pleaded, &c. 3, 258 | 
P. 
Paraphernalia, Vide i 
Parliament. 


Dunes of Peers in Parliament 


when it commenceth, and | 


when it ends. 221 


When the Parliament (according 


to Rule) cannot relieve in a juſt 
Cauſe, the Parliament will give 
ſpecial Direction for Relief. 205 


Papment. 
Where one placeth Money in a Scri- 


vener's Hands with this general | 


Truſt for him to put it out where 
he pleaſeth, there by that general 
Truſt or Authority the Payment 
back to the Scrivener is good Pay- 
ment; but if the Lender keep 
the Security himſelf, aliter. 93, 1 1. 


What is good proof I Payment 
of _— We a Purchaſer. 


Page 119 


Perpetultp. 
Limitation in Reverſion to ſeveral 
Sons in Being, doth not tend to 
the Creation of a Perpetuity; ali- 
ter, if to a Perſon not in 1215 
3 
The Definition of aPerpetuity. 2 4 
Limitation of the Truſt of a Term 
to Husband and Wife, and the 
longeſt Liver of them for Life, 
and after to the eldeſt Iſſue of 
them, none being then born, is 
a good Limitation. It cannot be 
a good Limitation: beyond two 
Limitations to a third Perſon not 
in Being. 33. And Limitation 
to Baron and Feme is to be ac- 
counted as one Limitation in 
the Truſt of a Term. bid. 
Limitation of a Term, and being a 
remote Truſt, and tending to a 
Perpetuity is void. 230 
What contingent Remainder of a 
Teray? is nota * 239 


Plea. oþ 


Plea. - Juriſdiction of the Dutchy 
over - ruled without Coſts... 41 
The Thing being for a perſonal E- 
_ ' ſtate, the Court over-ruled the 
| Plea of the County Palatine. ibid. 
Juriſdiction of the County Palatine 
allowable between Parties dwell- 
ing.in the ſame County, and for 
Lands there, and for Matters lo- 
cal. ar Mi ibid. 
A Scholar of the Univerſ ity was 
ſued, the Chancellor -put in his 
Claim of Privilege by Weins. 


Security of Purchaſe Money is Pay- 
ment. ; 99 | 
* 


but diſallowed. 237 
Plea 
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The "FLEE bm. 


Plea over; ruled with this that the Whether the legal e Defeat of the — 
Plaintiff proceed no farther than] cution of a Power may, be ſuppli- 


Anſwer, without Leave of the | ed in Equity. Doge 104 
Court. © +... . Page 262 | Whether it a Man that bath only 

1 4 Power to charge Lands, conveys 
Pulumptten. I or Mortgages them for ſo mach 

we Rule for Pſumpin 201 as he hath Power to charge them, 

I dall be enforctdin Equity to ex- 

Power. 4 ccute his Power to the | ſame 

One hath Power to * a Leaſe | Perſon. * dhbid. 


in poſſeſſion for twenty- one A Power to charge Lands is not 
Years, and he makes a Leaſe to deſtroyed by a Mortgage or Con- 
C. for twenty- one Vears, to ſe- | veyance, which is by Leaſe and 
cure him from Debt, for which | Reſeaſe; aliter, if by a a Fine or 
he was bound with bim; but Feoffment. 105 
the Leaſe was void in Law as | A defective Execution of a -Power 
being made to commence at a mailed by a voluntary Convey- 
Day to come. C. died and left: ance. without Help in Equity. 
no Aſſets, and the Plaintiff pre- 160 
_ ferred a Bill for the Debt; tho? Power to raiſe a Leaſe by Cove. 
the Leaſe be not good in Strict- nant to ſtand ſeiſed is not good. 
neſs of Law, yet it did amount 161 
to a good Declaration of her A Power not purſued, decreed, 263 
Power in Equity to make the Power not obſerved in Circum- | 


Leaſe for twenty-one Yearsz and | ſtances decreed. 264 
the Receipt of the Profits was un- Power to ſell Lands ſabj ect to the 
der Limitation of that Power. ro | Rules and Laws of Equity. 281 
Feme Sole ſeiſed of 'a Reverſion | r 
after Life, ſettles the Land to the : Poztion. 00h 
Uſe of herſelf for Life, the Re- Condition annext to the Gift of a 
mainder in Tail, with Power for | Portion, as provided ſhe marry 
her Sole, to make Leaſes for | with the Conſent of A. is but in 
twenty-one Years in Poſſeſſion; | #errorem, and ſhall not defeat the 
ſhe marries, and ſhe and her Portion; aliter, if the Portion 
Husband make Leaſes for twen- had been limited over to another. 
ty.one Years (living Tenant for 2110) e 
Life) to commence from the Where the Portion ſhall go to the 
| _ the Power is not purſued. Executors of the Husband. 189 
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17 | 
Diverſi ity 3 a naked Power, Purchaſe, Purchaſer, r Vide 
as a Power is given by a Will to otiee. ©; 556 


a Feme to ſell Lands, tho' ſhe | It is the conſtant Courſe in Ghance- 
marry ſhe may fell; and a Power ry, tbat if a Purchaſer bond\fide 
that flows from an Intereſt, as | do buy in an eigue Incumbrance, 


in caſe of a Settlement. 18 Statute or Judgment, 
| I ' Wa 
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